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CarePath MOOC

Welcome to the CarePath Massive Open Online Course! Before you go further, let
us know you better!

*Campo obbligatorio

Gender *

O Male
() Female

Email (MOOC email) *

La tua risposta

Country *

La tua risposta

Education level *

(O High school Diploma
(O Bachelor Degree

(O Master Degree

O Altro:

Current profession or job description *

(O Educator

Social worker
Psychologist
Healthcare professional
Student

Psychiatrist

O O0OO0OO0O0O0

Altro:

VIEW UNIT IN STUDIO



In which context do you work? *

O Local Public health Agency

Social Service Agency

Charity

Non Governmental Organization-NGO

Service for migrants and refugees

Non Profit Organization

For Profit Organization

Organization focused on Immigrants and/or refugees

Altro:

OO0O0O0O0OO0OO0O0

Have you ever had a specific training on trauma? *

QO Yes
O MNo

How many years you been working with minors affected by trauma? *

O 12
O 35
O 69
(O morethan 10

O Never worked in this field
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I’'m Alberto Zucconi,

a psychologist-psychotherapist

and President of the Person-Centred Approach Institute (IACP)
That was in charge of creating

first two modules of this course

| want to welcome you to.

First of all, would like to say two words
as Alberto Zucconi

citizen

and they are words of gratitude.



A sincere thank you to each one of you that works to support and protect

of minors

traumatized

your work is very important

sensitive, delicate, but sometimes

also very heavy

We know well

that

that working with people that are suffering

at times can cause

pain and can lead to burn-out

Therefore

a sincere thank you because your

work protects

of

a precious reality for a nation and for a community; human capital.

Every traumatised person needs all the care possible

to be helped to reenter, with full rights, to be

an active member of the community

and to

be constructive for themselves and for the other members of the community.

I would like to add one other thing, which is perhaps obvious, but is better underlined:
this course

is addressed to all of you who are from different backgrounds, professions and skills
and who - as you know - are bound by the existing laws, the ethical/deontological
codes of various professions

and the internal rules of the various organizations to which you belong,

to do everything that you already know how to do and to whom you are responsible for doing and not to
cross

borders and limits, because this would not be in favor of your clients.
| add another obvious thing

to complicate things the laws are not the same



in all European nations and this is a course

addressed to various nations and in various languages

therefore

Obviously the expectation to that of delivering a course to aware people

of the fact that also

respecting the limits means working effectively

And efficiently

Now thanks again for being on board this adventure and thanks for the daily work

that you do with passion.
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We are here together

today precisely to talk about helping relationships,
above all to define

what is a helping relationship;

in order to do this it is necessary to start from

the paradigm of reference

We know that the paradigm

has changed
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We are here together

today precisely to talk about helping
relationships,

above all to define

what is a helping relationship;

in order to do this it is necessary to start from
the paradigm of reference

We know that the paradigm

has changed

At the beginning of the 1900’s there was a big
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At the beginning of the 1900’s there was a big change and we went from a paradigm

reductionist mechanistic to a holistic and systemic .

The way of understanding a helping relationship has also changed, in fact in the mechanistic paradigm,

reductionist

a helping relationship was characterised by asymmetry; the professional was the agent of meaning



who imposed a reality onto his patient, his own vision of reality,
somehow making his patient passive.

And therefore passive with the professional

With the adoption of the new paradigm many things changed,
because we know that

relationships are central to our understanding: the importance is not in the single parts, but the
relationships

in which these parts

make a whole.

With it to be qualified

So what is a helping relationship in the light of the new paradigm?

Which can be ?

To help us to define it let's read the words written by Carl Rogers in 1951, an author
who occupies a prominent place in helping us to understand the helping relationship in this new light.
Carl Rogers writes “A helping relationship is a relationship in which at least oneof the two
protagonists has the goal of promoting the growth, development,

maturity and achievement

of a more adequate and integrated way of acting of the other person.

Other in this sense could

be an individual or a group.

In other words, a helping relationship could be defined as a situation in which

one of the participants tries to favor, in one or others, a greater actualization

of the personal resources and a greater possibility of self-expression”.

Here the words that stand out are valorization, promotion, resources

and therefore

this new light in which we see the helping relationships

is a light that places

the two protagonists

in a relation of parity,

in this way the professional will not be

the expert, the agent of meaning,

but will be the one that promotes the actualization of all the



resources that are intrinsic to the other person.

In doing so he will be able to facilitate a more functional process of co-construction of reality
for the client,

thus accompanying him in a process, accepting and respecting where the client is.

So today, what characteristics should a helping relationship professional have?

Certainly they should have knowledge, that is, must have a corpus to lean on

theoretical knowledge

must

moreover know how to apply this knowledge

and therefore the theories must be made concrete, be applied and know how to be applied in the
relationship.

In addition to know how, given that the focus of the relationship is on the quality of the relationship itself,

it will be necessary for the professional also to know how to be, to know how to put into practice all of
these conditions

and qualities that facilitate and make a helping relationship effective.

Among these, we know that surely authenticity is the first quality, that knowing how to see the world
through the

eyes of the other is the second, and the third is to not judge

the client, but to be able to respect and welcome them how they are.

If this is possible, if these three conditions are implemented by the professional,
this will facilitate a process of change

and improvement

Have you ever been in a user/client role in a helping relationship?

Please enter your response within this text area

our response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission
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If yes, what aspects of the helping relationship did you find particularly positive and

facilitating?

Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission

And which aspects didn't you find facilitating?

Please enter your respanse within this text area

Your response must be between 1 and 1000 words.

Invia Salva You have used 0 of 1 submission
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If you have never been in a user/client role in a helping relationship, which aspects seem to

you positive and facilitating and which aspects don't seem facilitating?

Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia Salva You have used 0 of 1 submission
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Power is always present in human interactions.

Where two or more people interact, there is always

a power that can be obscured or highlighted.

In general, history teaches us that those who have lots of power do not particularly like to
discuss this topic as they fear having less power if there is transparency

over power differentials.

Power differentials

obviously are always existing in any helping relationships.

The professional, the expert,

those who offer a service have more power

over a service user, client, patient or how you want to define the person. Why?
Because the professional know something that the client doesn’t exactly know,

and in addition the professional offers to their clients something they need.



They also design the rules

of the setting (i.e. the rules governing the design and management of the setting )

and can even suspend the provision of the service itself.

In short,

there is always a power difference between those who provide a service and those that receive it.
In the past, with the reductionist-mechanistic paradigm

power differences in the various helping relationships were very high.

We have seen, also in the light of the new paradigm of the Ottawa Charter and the biopsychosocial
paradigm,

that this was not desirable as excessive

power differences can lead users of the service to assume a passive role that does not help to achieve
the objectives of the service itself.

Today, therefore, there is a tendency to focus on users, on the person of the client, and encourage
change through actions of empowerment that empower clients

to develop their skills, creativity and resilience.

This, the research highlights very clearly, is very useful

as the helping relationship facilitate better results in less time,

and for example in the field of health and wellbeing, secondary effects and relapses are lowered.
Therefore the world is increasingly orienting itself towards the evidence that everyone wins when
power is shared and if everyone contributes to achieving goals.

All of this is also true at a societal level, and therefore active, aware citizens

contribute much more to their social ecology and the communal construction of reality:

a sustainable reality for sustainable relationships.

This also true when providing services to children, who are small people, they are not children who don’t
understand or who are not responsible. This social construction of children as

“little cute things” is very obsolete.

In Depth Material
BPS Practice Guidelines (Third Edition)

STAFF DEBUG INFO



You can skip the following exercise in case you are not working in any role in the field of offering services to traumatized minors.

STAFF DEBUG INFO

What do you really think about the difference in power between operators of helping
relationships and their clients?

Please enter your response within this text area

Your response must be between 1 and 10000 words.

Invia Salva You have used 0 of 1 submission

STAFF DEBUG INFO

Can having too much power differential create undesirable effects? If so, what?

Please enter your response within this text area

Your response must be between 1 and 10000 words.

Invia salva You have used 0 of 1 submission

STAFF DEBUG INFO

In your daily work, do you try to be actively aware to the level of power differential between
you and your service users?

Please enter your response within this text area

Your response must be between 1 and 10000 words.

Invia Salva You have used 0 of 1 submission

STAFF DEBUG INFO



If you are attentive to the level of power difference, why are you paying attention to the

power differentials in the helping relationship?

Please enter your response within this text area

Your response must be between 1 and 10000 words.

Invia salva You have used 0 of 1 submission

< Previous

Next »
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What are helping

relationships for those who use them?

We pointed out earlier, when

we highlighted the objective of the

biopsychosocial paradigm that it is not only to cure diseases, but

but to protect and promote the potential for health

and wellbeing, the capacity for active learning and the development of creativity and resilience.
Another way to call this innate capacity of human organisms is

coping: An english term that in italian means knowing how to manage life’s circumstances;

in other words, knowing how to better manage my relationship with myself,

with others and with the world around me.

We know that in helping relationships,

in regards to the qualities of the effective professional



regardless of the approach he uses, in order to to be effective they must know

how to relate with their clients with a high quality deep respect and without prejudice

to have an empathetic understanding not only of what the client says, but also what he feels, his
meanings, and relate to him honestly, authentically and transparently.

It is also necessary, however, for this process to work on the part of the user, client and patient to
actively get involved since this is a co-construed team game.

In helping relationships, clients that can be defined as “effective”

are clients that are sincere and motivated to change, perhaps because they are not feeling well
and want to stop suffering. They also need to have the ability to come

into psychological contact with the professional working with them and to perceive the relational qualities
that the professional puts into the relationship.

These capacities develop, as does the capacity to persevere, to be ready to learn from mistakes, with the
courage that it takes to admit to errors, to let mistakes become teachers of wisdom.

ready to learn from mistakes, with the courage that it takes to admit to errors,

to let mistakes become teachers of wisdom

This underlines how coping is an optimal functioning process and the

result of the team work of the professional and their client to achieve the

objectives of improved quality of life and greater realization of the intrinsic

potential

that each of us was born with and is written into our genetic code and then developed further,

more or less depending also by the environmental conditions in which we find ourselves, but also by the
attitudes

that we have and by how we face life.

On a personal level, what is your capacity to manage various situations of life? Good,
medium, insufficient?

Please enter your respanse within this text area

Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission



On a professional level, what is your capacity to manage various situations with clients, their
families, colleagues and superiors? Good, medium, insufficient?

Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia Salva You have used 0 of 1 submission
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What could you do, and would eventually like to do, to increase your capacity to cope on a
personal and professional level?

Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission
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You can skip the following exercise in case you are not working in any role in the field of helping relationships.
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According to you, does focusing on the person really give better results documented by
research, or are they simply nice words spoken by idealistic, but not very concrete people?

(1 point possible)
Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission
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Does your work style and everyday practice make it natural to focus on the person of the
client or do so you have to make a big effort?

(1 point possible)
Please enter your response within this text area

‘Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission

STAFF DEBUG INFO

When you are people centered, do you feel satisfaction in being able to do it? ( ontpossivie)
Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia Salva You have used 0 of 1 submission
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How do you self-evaluate your ability to be client centered and people-centered ? i point possicie)
Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia Salva You have used 0 of 1 submission
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I would like to say a few words about effective psychotherapeutic relationships

Psychotherapy is one of many helping relationships,

but regulated by law in a

specific way: for example, here in Italy only medical psychologists can - if they have

attended a school of specialization of at least four years or psychiatrists, offer psychotherapy services;

others cannot, it would be a crime of practicing Since every treatment that impacts the health of an
organism

and therefore does good- can, if it is not properly understood how it is to be promoted, obviously do harm.
well

The vast body of research show that effectiveness in the field of psychotherapy does not derive from the
belonging to the various psychotherapeutic approaches

specific theoretical approach; it derives much more from the relational qualities of psychotherapists



belonging to the various psychotherapeutic approaches and, as in any helping relationships,

the same variables, the same factors are operative.

A psychotherapist is effective not because he applies a certain theoretical model, but because

he or she have the ability to relate to his user with a large capacity of acceptance,

respect, not judging, with deep respect

and because he or she has

the capacity

the not only to listen to what his user / patient / customer say, but also empathy,

what meaning has for the specific client as an individual.

The professional is also able to relate to the client in a genuine, spontaneous and transparent way.

However, this is not enough because the psychotherapeutic relationship, as with any helping relationship,
isa

team work, a co-construction in which the client, the user, the patient actively contributes,
otherwise it does not work.
And so?

The motivation is important, often provided by the client’ feelings of discomfort - and therefore the
motivation to change

and then the capacity for psychological contact with the psychotherapist 27

and, moreover,

the third condition: being able to perceive the quality of relationship offered by the professional possessing
the fundamental qualities of deep respect, empathic listening and the authenticity.

Of your psychotherapist

Eln this way the dyad can function with very positive and more effective results

than if the person with the same discomfort received only a drug treatment, or indeed.

no treatment.

In short, in the psychotherapeutic field and in the helping professions an effective relationship is good
medicine
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The World Health Organization,

as well as the large body of research in the field
of helping relationships

suggests
that

that in order to develop more effective and
efficient treatments

it is recommended
to focus on

the individual client
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as well as the large body of research in the field of helping relationships

suggests

that

that in order to develop more effective and efficient treatments
it is recommended

to focus on

the individual client

of the client

we are taking care of.

In short, it is important to customize the treatments, not as if they were just a tin of white paint which

allows us to paint white everybody, regardless of who the users are.

white paint which allows us to paint white everybody, regardless of who the users are.

Just as psychotherapy must be personalized, helping relationships must also be personalized



because this best helps Gino, Maria, Joseph, Mary, etc. .
Beacuse

We must

establish strong work alliances and engage in narratives
that sees the client as the protagonist in this adventure of change.
The Task Force 29 of the American Psychological Association
shows the importance of centering treatments on people
and

also recommends another important aspect:

that treatments and their philosophy must be

concepts of recovery

instead

of as was previously done

with a pessimistic

vision of pathology and chronicity

What is recovery?

In recent decades, recovery has developed a capacity —

of being more helpful by supporting and empowering clients -
and has dispelled some myths,

such as

that

schizophrenia

is a chronic pathology.

This was thought previously

but the very fact of thinking in this way also becomes to

a

certain extent a self-fulfilling prophecy

if we think about it - is rather obvious.

So true

Using the example of schizophrenia, we know that it

in every country, yet no culture treats it just the same way.

In some societies and cultures the schizophrenic is considered as a person



touched by the gods

and therefore the community treats them with respect, benevolence and offers
food and shelter

in other societies

they are instead treated as outcasts

banned from the community and chained to a tree in the forest.

In our western culture,

at different times, we treated

these people

in a very different way,

sometimes cruelly,

but obviously we did it for their own good, as when we believed

in turn that it was a phenomenon caused by a devil's possession and so we tortured these poor people
with hot irons, thinking that if their bodies are possessed by a devil,

if me make the body uncomfortable by torture the devil would come out.
or

We treated people by many other means,

but always making the prophecy of pathology and chronicity

and punctually these prophecies

come true

With a vision of recovery, which postulate that whatever your

situation, even as a serious one

as in schizophrenia, you can recover your capacities to function and be part of the community, in this way
a positive prophecy

is formulated and realized: Like all prophecies, to some extent come true.
So today we see that when people are viewed with greater optimism, they satisfy these prophecies.
We therefore can witness people who still see things that others do not see, hear voices that

others do not hear, but nevertheless are working as paid consultants in an Local Health Agency advising
how to treat

people with their afflictions in a more human and positive way, and to be able to realize
instead of negative prophecies - positive prophecies that are also

self-fulfilling



With prophecy, we must be careful what to choose and where this leads us.

Supporting material
Principles of recovery oriented mental health practice.
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who is

the founder of the person-centered approach

and one of the fathers of humanistic psychology

Starting in 1942, Rogers scientifically formulated

hypotheses

and then moved on to his empirical

verification of what constituted the necessary and sufficient conditions for an effective professional to
promote change.

These were and have been confirmed until today by research:
the ability to establish

a trusting relationship with the user/client,

with the professional having an attitude of non-judgement,
acceptance

and deep respect for the person of the client,

ability

a sensitive and accurate ability to listen empathetically - that is, to understand not only what the client
says,

but also what it means for him/her

and also an attitude of authenticity, frankness

and honesty in the relationship.

These hypotheses, which were validated by research on psychotherapy,

where later on proven effective

in all the helping relationships

none excluded

so in this

Rogers gave a great contribution made a significant

a step forward n the helping relationships, rooted them solidly

in science and not in metaphysics and made explicit the values that are at the base of any approach.
| think it will be clearer to listen directly to Carl Rogers in person,

who illustrates these three necessary and sufficient conditions in one of his famous films:
a€ceFrom my own years of therapeutic experience | have come to feel that

If | can create the proper



climate, the proper relationship, the proper conditions,

the process of therapeutic movement will almost inevitably occur in my client.
You might ask, what is this climate?

What are these conditions?

Will they exist in the interview with the women 13€™m about to talk with whom | have
never seen before?

Well let me try to describe very briefly what these conditions are as | see them.
First of all, one question is,

can | be real in the relationship?

This has come to have an increasing amount of importance to me

over the years.

| feel that

the genuineness is another way of describing the quality | would like to have.

| like the term congruence, by which | mean, what 14€™m experiencing inside is present
in my awareness and comes out through in my communication.

In a sense,

when | have this quality,

[a€™m all in one piece in the relationship.

Therea€™s another word that describes it for me,

| feel that in the relationship

I would like to have a transparency, | would be quite willing for my client that sees all the way through me,
that there would be nothing hidden.

When [a€™m real in this fashion that [a€™m trying to describe then,

| know that my own feelings

will often bubble up into awareness and be expressed, but be expressed in ways
that wona€™t impose themselves on my client.

Then the

second question | would have is, will | find myself praising this person,

caring for this person.

| certainly dond€™1t want to pretend a caring that | dona€™t feel.

In fact, if | dislike my client persistently, | feel ita€™s better that | should express it.

But | know that the



process of therapy is much more likely to occur,

and constructive

change is much more likely,

if | feel a real spontaneous prising of this individual with whom | am working.
A prising of this person as a separate individual.

You can call it acceptance, you can call it caring,

you can call it a non-possessive love if you wish.

| think any of those terms tend to describe it.

| know that the relationship will prove more constructive if ita€™s present.
And in the third quality, will | be able to understand the inner world of this individual,
from the inside,

will | be able to see it through her eyes,

will | be

sufficiently sensitive

to

move around inside the world of her feelings,

so that | know what it feels like to be her.

So that | can

sense not only the surface meanings but some of the meanings that lie
somewhat underneath the surface.

| know that If | can

let myself sensitively and accurately enter into her world of experience

than change and therapeutic change are much more likely.

Supporting material
Wampold BE. How important are the common factors in psychotherapy? An update. World Psychiatry. 2015;14(3):270-7.
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What is trauma? How can we define it? Trauma is something that overwhelms the persons exposed to it.
Trauma, in reality, is an experience, a

stressful phenomenon

improvviso sudden

That

goes beyond the possibility of the person to react
of

defend herself from the trauma itself.

Trauma is something that overwhelms

the persons exposed to it.

Trauma has been studied in various ways

in various ways

there are acute traumas for example due



to natural or technological catastrophes there are chronic/repeated situations of trauma -
such as children are often exposed to

But

what can be

said is that the history of trauma, from a clinical point of view, begins

precisely with the study of post-traumatic neuroses, which have also been studied by Freud - and therefore
in the

context of psychoanalysis - and then taken up again by other others.

What psychoanalysis has studied, since its origins, is the fact that a trauma

to the first world war and to the successive wars - many exposure disorders have been noted
to war traumas which they then involved of the psychological consequences and that later
have been taken from the classification systems psychiatric, therefore of psychopathology
as a post-traumatic stress disorder. This post-traumatic stress disorder

Is the only disorder in psychiatry that is certainly and certainly due to an external factor;
This factor is precisely the trauma

It is no therefore necessary for a person

it is exposed, for example, to an earthquake or to a flood, to be bearer of

its weakness, fragility or vulnerability, beacuse is so important and

overwhelming force of the individual which in itself is able to induce

consequences at the psychological level and at the level also physical. At the physical level as between the
symptoms more important than today it's called post-traumatic stress disorder

there are, of course, type symptoms neurovegetativo:

symptoms of alert, of increased

arousal, or increase in vigilance and reactivity to external stimuli.

Therefore means that a person carries within itself also some objectives signs and,

Not only of subjective symptoms, of impact that the trauma has had on her

Trauma has also been studied from the point of view of psychological mechanisms

very important

which are

What psychoanalyst is has studied, since its origins

is the fact that a trauma

in particular if it occurs early in childhood



is subject to a removal process.

This removal does not mean, however, that the trauma is forgotten,

denied or buried. It can be reappear, be reactivated at another time

for example in adult life

Perhaps

due to another trauma that somehow

recalls the previous trauma. This is a two-stage mechanism that Freud carefully studied
according to which there is a first trauma which, in a certain sense, sensitises
and a second trauma that

reproduces in the subject the condition of being a victim

of powerlessness and fragility

reproducing the situation and leading

to new

symptoms

and a clinical situation where the client feels it as though it was the first time.
This said, the trauma of post-

traumatic stress disorder instead occurs in a

punctual manner that endangers the subjects life

It can be caused by war, tortue

technological or environmental causes

but this trauma is a punctual type and easily recognisable

in the life of the subject

Supporting material

Kleber RJ. Trauma and Public Mental Health: A Focused Review. Front Psychiatry. 2019;10:451. Published 2019 Jun 25.
doi:10.3389/fpsyt.2019.00451
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Let’s analyze the types of trauma that can lead to eating disorders.

Classic trauma, which strikes once, which is a very serious event,

in reality is one of the least frequent cases, even if it is particularly important
due to the devastating effects it can produce on a person.

These are serious events that have a negative aspect,

that have a negative aspect, that can affect a

person’s life

producing psychological or physical damage, or both of them,

and which can last

for several years in a person’s life

Usually we find this trauma in what we call post-traumatic stress disorder,
but it is very common in eating disorders, in particular in some forms

of eating disorder.



This can be divided into two parts: trauma, which can

can especially occur in particularly dramatic moments such

as rape, robbery, physical violence, wartime combat,

natural disasters (such as 18 00:01:12,820 --> 00:01:16,000 a tsunami or earthquake), a very serious car
or train accident.

Trauma of a predominantly psychological type: when someone’s life is
under threat by someone, of a particular situation in which,

someone finds themself

where there are no physical injuries

physical injuries, but simply

a threat so extreme and strong that it is difficult for the person to erase it from their
mind in the near future.

For people subject to type | trauma, also called “focal trauma”,

the trauma is called “single blow”, that is,

that is, it strikes once,

but

leaves strong traces

and on symptoms

in eating-related symptoms,

has a very similar effect to post-traumatic stress disorder.

A trauma of the type | can have a series of consequences, among which eating disorders
are one of the most common,

and then a series of rather extensive symptoms

which can involve

that

a series

of traits

that are all present

in eating disorder behaviour.

That is to say that eating disorder behaviour isn’t solely eating behaviour,
but the symptoms can accompany,

frequently



and in nearly all cases having this symptomatology,

each of the individual eating disorders. These traits are:

low self-esteem, a very strong tendency to depression,

a distorted image of one’s body and sexuality

distorted peculiarites

high suicidal risk, anxiety disorders, alcohol abuse

sleep disorders, dissociative disorders, memory loss, aggressiveness and personality disorders.
It is a symptom logical procession that never surprises us

eating disorders never come alone, but are always accompanied by symptoms
of this kind or by real pathologies

that complete the picture of eating disorders

and

are rarely absent.

We have, in particular,

trauma that leaves a trace - as in this type | trauma

which occurs primarily

by producing alexithymia, which is an emotional disorder

that prevents a person from openly expressing their emotions
with words.

The tendency in this case, after a type | trauma, is to express emotions mainly
on a non-verbal level,

with one’s own body,

and these sensations

can be 71 00:04:08,300 --> 00:04:09,320 very serious

and may involve

emotional dysregulation, also notable, to the point that the person
shows an impulse

at a certain level,

and

we know - because

this is one of the most

frequent feedback that we find



that there are some forms of bulimia nervosa in which this type of trauma
this type of trauma (for example abuse) are

are

of such gravity and magnitude as to produce

symptoms

that can lead to a considerable and widespread loss of control at
different levels.

In particular, what happens at an early stage of development,

when the trauma is dramatic

when there are serious variables in the family

to be sustained and supported,

in these cases

we run the risk of multi-impulsive bulimia:

form of bulimia

a very serious and dangerous

in which, together with bulimic behaviours,

alterations in the

character of eating behavior and above all impulsiveness,

which may concern

sexuality,

the

tendency

consume food in an uncontrolled manner, without tasting it,

which could, for example, lead to the

typical behaviours of those who carry

out thefts in supermarkets who consume food in the supermarket and cannot wait to
go back home to eat even if they could buy food.

A

A disinhibition of the impulses which we have seen regarding sexuality,
but above all, more importantly and more dangerously, self-injurious impulsiveness, self-injurious
behaviour such as cutting oneself or attempting suicide.

This type of bulimia, multicompulsive, is the most dangerous known, particularly



due to the high suicide rate
Concluding a type | trauma has the consequence, particularly if the environment is not supportive,
of this form of bulimia which is certainly the most dangerous form known in particular

for the very high suicide risk.

Supporting material

https://www.nctsn.org/what-is-child-trauma/trauma-types
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Alongside traditional trauma, that of “single blow”,
that

which we know is a great trauma

that changes a person’s life,

una€™altro tipo di trauma che si chiama trauma di tipo Il, there exists another type of trauma which is
called type Il trauma.

It is typically a trauma

of lesser gravity but which repeats over time,

with such a frequency that people begin to foresee it,

but cannot predict exactly when it will occur

This expectation has a wearying effect: it produces an extremely strong

feeling of powerlessness



in the subject that feels of not being able to master oneself.

able to master oneself.

In this type of trauma, where eating disorders are frequently found,
there may be a history

of violent conflicts in the home environment

which the

kid or adolescent,

sometimes the child, has been witness to for a long part of their life without knowing the
term. It may be that this violent conflict may lead to a real

violent behavior that can also produce

that can also produce serious damage or even loss

This type of repeating trauma

creates a very dramatic situation

a very dramatic situation where the person expects

there will be opposition even when its not necessarily the case.
even when it’s not necessarily the case.

Nevertheless the trauma is caused by such an extremely strong

and frequent repetition

that in the subsequent life of the person,

this same type of fear can occur

even after the trauma has ceased

In some cases, there is a tendency for people to repeat the type of trauma.
For example, in a

young woman

who has all her life witnessed the fighting between her parents
caused by them cheating on one another

in later life she only knew

how to choose

partners that expressed the same unfaithful behaviours

These betrayals increased her need to discover the cheating whether it had occurred or not. This type of
behaviour becomes,

in a certain way, a repetition of the prediction of a harmful event,



with the fear it could occur from one moment to the next,
as though the moment of childhood had never passed.
Type Il trauma produces, among other things,

a tendency towards massive denial, affective numbness
as if the person tended to eliminate emotional feelings.
Therefore they tend to comport themselves as if they were “cooled”, as if they had no
other feelings

in certain moments of their lives.

This is called numbing, which is considered one

of the basic elements

of dissociative disorders: a disorder in which people lose the ability
to warn

to feel normal sensations

as if they had lost

significant sensory capacities

or as if they were absent or not

part of everyday life in certain moments

of their existence.

This is accompanied,

above all in eating disorders,

and even more

so in eating disorders

where there is a loss of control, therefore restricted anorexia
or anorexia and bulimic

behaviours

by a hidden and deep anger.

The subject is passive,

does not seem to react

but when they perform an action

you can perceive in them

a strong anger,

The manifestations of aggression towards the outside world



are very contained,

ma quando but when the subject feels strong emotions,

this strong anger can become explicit

and result in violent behaviour towards themselves and others.

The subject expresses an incessant sadness - not an intermittent type - which is stable
in the person

as if

there had been a childhood trauma that produces a constant pause

which in turn produces a sense of desperation

that extends

for the whole life

It is, as said, small traumas

that accumulate, but they have also been called

complex traumed or relational traumas because they depend on

a series of continuous relations one has with another.

Therefore it can happen that those who have experienced these traumas,

experience strong traumatic moments in the home environment, particularly

in the family environment

strong traumatic moments

They are, therefore, constant traumas that reappear and produce the dissociative symptoms

of which we have spoken or emotional regulation.
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The history of trauma is a complex story, made up of historical occurrences and recurrences.
In fact, from the last twenty years to date,

with the latest edition of the American classification system
and universally known in psychiatry as DSM5,
post-traumatic stress disorder has been considered as

a possible trauma disorder.

In fact,

the attention of researchers

primarily Van der Kolk, who launched the

question of complex trauma,

has turned to to childhood traumas.

Those which occurred at an age where the subject was in a



in which

these will be found in one

position of weakness, of inferiority - as children normally are.
This type of

of traumatic situation, of events that children are exposed to
from not only a psychopathological point of view,

but also a neurobiological one, are the possible causes of a predisposition to the development of
psychiatric disorders

that go well beyond post-traumatic stress disorder.

These

phenomenons

of

childhood trauma

have different types: they can be acute,

they can be protracted and repeated during childhood

and go under the

name

abuses when traumatic phenomena are positive.

For example, when something is committed against the child, such as child abuse,
sexual or physical violence, or psychological violence.

Or they may be

emissive,

if they may be due to a type of neglect, neglect of both the psychological
and physical

of the child leading

to real events

and situations of abuse.

Thus maltreatment and abuse are the phenomena Therefore we are now dealing with
when we talk about complex trauma.

Complex trauma, or primary evolutionary trauma as some call it,

is often due to the failure

of the



primary

primary caregivers, parents for example, as well as cumulative trauma.

for example,

as well as cumulative trauma. The psychoanalyst Masud Khan deals precisely
with this type of trauma that is many small events or traumatic situations

of an omissive or commissive type that were repeated during childhood and which,
cumulatively, gives rise to a traumatic climate or dimension

that the subject will feel

during his adult life when they encounter difficulties,

problems, or another trauma that recalls the previous trauma.

However this previous trauma is a complex trauma which can be extended
over a very long

and important period of time, even a whole childhood.

Think of situations where there are families

that experience a

climate of fear or prolonged violence due to disturbances or problems affecting parents
of one or the other

and therefore do not guarantee that serenity, that sense

of security and protection that is very important for a child to develop basic trust
which is

necessary to encounter life and relationships

with others in a calm, open and confident way.

The subject may not notice this, because more or less all of these situations can
encounter phenomena of repression or forgetfulness,

and can

Therefore

Simply

work from within, in an underlying way,

until the “bill is presented” to the subject.

This is because these situations come to light, in a way

that can be explosive,

due to the effect of something in the environment of the subject that in adulthood helps



to deconstruct their emotional climate,

contributing to the discomfort of the subject and thus
reopening the scenario of the past trauma.

This is because, as previously mentioned, the current

trauma can attract and recall the past trauma, in a sort of fatal attraction



Course > 1. The theoretical base » Trauma > Re-victimisation in complex trauma

<€ Previous =] i) H = H = [i=i] = i) H = H = [imi] Next »

Re-victimisation in complex trauma VIEW UNIT IN STUDIO
[l Bookmark this page

Re-victimisation in complex trauma

Start of transcript. Skip to the end. A

@ witimizzazione nel irauma complex : ~

.~ Condividi
W

What are the clinical manifestations of complex
trauma? We have seen that complex trauma

leads to series of psychopathological
consequences

that go far beyond the simple, so to speak, post-
traumatic stress disorder.

so to speak, post-traumatic stress disorder.
These are evolutionary consequences that

mature over time and, precisely because they
have this

long gestation, which is different from post-

> 0:00/0:00 » Speed 1.0x traumatic stress disorder, they open up a much

Transcripts
Download SubRip (.srt) file
Download Text (.txt) file

STAFF DEBUG INFO

What types of trauma characterise clients of the service where you work?

Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission

STAFF DEBUG INFO
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The
Re-traumatization
is an unfortunate event

that sees a person who has already suffered a
trauma

have a relapse

this occurs mainly for two reasons.
One

due to natural

causes the previously
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the previously experienced trauma
The other is

is

instead

a type of re-traumatization

that

has

iatrogenic origin

That is,

are delivered

in which provided in manner
dysfunctional

Maybe

not necessarily due to the bad intentions of the professionals
but out of simple ignorance

the traumatized person

that instead of being helped

by the treatment and care facilities

it comes

traumatized

in short

it would be like

a

Person

that

who arrives at an emergency room
with a broken leg

and the doctors handle it badly,
dropping the patient from the stretcher
He then finds himself with two broken legs, thus doubling the damage;

a true tragedy.



The history and the sociology

treatments

of trauma

reveal that unfortunately,

this was not at all infrequent in the past

obviously not for bad will, but ignorance

to produce

such damages

iatrogenic results

The whole world of care,

because offers treatments that impact a complex and delicate system like a human being,
risks not only impacting people in a good way, but - without wanting to - further damaging people;
this is true for drugs, for surgical procedures

and for any type of helping relationship. A service If not delivered

effectively, it

becomes

Counterproductive

Within the specificity of trauma this is particularly serious, as a traumatized person
is particularly

sensitive and

can be significantly damaged by a second traumatization

Today we have learned

from these mistakes, research has become more numerous

and accurate

a

developed significant knowledge - which of course will continue to develop in the future - thanks
to which precautions have been drawn up so as not to run the risk of
re-traumatising already traumatized people

These precautions are called

trauma-informed practices

they centre on the person of the traumatized service user

and



pay attention to what causes further damages.

You can skip doing this exercise if you do not work in any role in the field of offering services to traumatized minors.
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Adolescence is a period in our life cycle which, due to its evolutionary characteristics,

represents a period of increased vulnerability. This is because it exposes each individual to

important bio-psycho-social experiences of change that can be experienced with discomfort, suffering
and al thel illnesses that can be accentuated if the individual

is exposed to traumatic experiences

As illustrated by Rogers, if a child grows in a facilitating environment,

this will allow him to be in touch with his/her feelings, not to block them or to freeze traumatic
experiences,

but to move on in life, satisfying his needs and evaluating experiences
and evaluating experiences as pleasant or unpleasant depending

on whether they are favorable or unfavorable to one's own development, that Rogers



calls this innate capacity of self regulation the actualizing tendency, which is the capacity to understand
oneself, self-regulate and actualize oneself.

If instead the child lives in an environment where he feels that the acceptance of his care takers
depends entirely on how well he adheres to their expectations,

to forcefully amputate a part of his own self

and therefore to relate

and build an ideal self with rigid constructs.

Constructs that will be even more rigid if

built on a constant sense of ambiguity, threats and fear, if the child grows in an

unpredictable environment

it is precisely in this deep core of estrangement between perceiving, experiencing, symbolizing
and act that is created and strengthens that sense of estrangement on its own which is then at the base
Of the pathogenesis

We therefore see that our teenager, who grows up and is nurtured in his relational context,

is thus exposed to the evolutionary changes mentioned earlier.

All these changes of determinants requires a kind of internal reorganization,

a re-tuning that involves the individual image of himself and his most important relationships
All this requires, therefore, a redefinition of one’s sense of identity.

to the life experiences, but also constant compared to the sense of identity that has been built
and all this requires, therefore, a redefinition of one's own concept

of

Lets see what these changes facing the teenager are.

the first concerns the body: the adolescent's body is an evolving body, with

growth in size, the appearance of secondary sexual organs,

reproductive organ Therefore a body that requires a new type of relationship with itself.

The body becomes a primary and intermediary vehicle to

communicate the teenagers experiences externally.

A body, therefore, that you can choose to maintain and beautify,

but also to scratch, cut

or to forget; a body that chooses to be talked about.

At the same time, it is a body that is seen from the outside, that captures the gaze of others,

with desire or derision and therefore exposes the adolescent to new experiences,



new opportunities, but also new risks.

Then there are changes at an interpersonal level.

Within the family the teenager is asked to move from dependence - the care and attachment phase
to autonomy and the search for balance between these two apparently

opposite evolutionary thrusts, which has social repercussions. In fact in the external environment,
the role of the teenager within their group of peers and other significant relational figures, changes
have shown, there are also changes at the level of the brain.

As the latest researches

The brain undergoes modifications, both structural and functional, especially

in those cortical areas that are involved in the decision-making processes.

All this causes great vulnerability which, as mentioned before, is further undermined

if the subject experiences traumatic experiences harm or compromise

that sense of internal security, the secure base described by Bowlby

This is our emotional place of safety in which needs can be felt, named, fulfilled, which we cannot.
always return, but which therefore allows us to have that valuable experience of

developing autonomy without losing love. Instead enriching ourselves through the meetings we have
with other people.

The person, on the other hand, who has suffered trauma has low metallization capacity and is not
able to self-regulate his/her emotional states, can do nothing - as Bromberg tells us

Bromberg tells us to isolate the traumatic experience and all the experiences and contents
associated with it, by dissociating it. The pathological dissociation - as illustrated by Caretti - leads
to the depletion of the subject and its resources, because it prevents him from reconstructing
these traumatic experiences in a coherent narrative with his own life story.

For this reason, if

we work with adolescents who have

emotional stress, what we can offer is to work with them at an important relational depth,
offering them relationships that are profound, based on listening,

empathic listening, with deep respect for who they are. Trying to understand

the experiences from their point of view, trying to grasp the meanings of what they experience
what they experience and, therefore, to offer relational contexts in which adolescents can,
slowly, reestablish contact with those parts of themselves - those needs denied up to that point.

Not only allowing them to re-feel them, but also to re-tune parts of themselves



to the external experiences that before they experienced as excessively dissonant.
This is possible by offering the adolescents a relational contexts in which we have
a different look towards them. Not just a look that leads us to label

them as boys or girls in perennial revolution and struggle with the outside world, or as apathetic figures
awakened

only by the world of social network, but to see them as children with characteristics

and tools typical of their evolutionary phases, that move around the world

ask questions, give answers, explore, try to give a personal meaning to their experiences.
Just as us we continue to act as adults for the rest of our lives

and therefore is very important that we will be rooting for them.
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The neurological changes that occur when a trauma occurs

in any person, but mainly in adolescents and adults)

in adolescents

they are clearly more evident than in adults.

The study is taken from neurological situations, from international neurological research
and

from the work done by Dr.

Petrini and Dr.Mandese of the technique - mutative psychoanalytic process:

a technique that clearly has

psychoanalytic and neurological parts, in

agreement

with the findings of

international neurological research and the relationship between neurology and psychoanalysis.



It is well known that every individual in a healthy

state develops 1400 new neurons

from estro- genic stem cells

on a daily basis, both at the hippocampus level

and at the olfactory level.

This is an important aspect because the hippocampus is the central part of the memory,
the organism

which recalls similar situations, thus in situations of trauma.

While at the

olfactory level

we observe our cerebral lobes

are nothing more than

an outlet of our olfactory lobe

the animals work with the sense of smell

we work with thought

therefore human being thought

no other than the olfactory

which has spread developed in these

brain cells

We believe that human beings have about 30,000 genes, too few to define all situations,
so family, sentimental, relational, cultural and religious situations come into play
Research shows that only 70% of genes are genetically determined

and only 30% are impacted by external factors.

The difference in genes

between a small man and a male bonobo is 5%,

however this

percentage is very important. A man and a bonobo are not comparable, at all.
comparable, at all. For humans,

culture, religion, all external situations, the family, the community

in which we live, are very important for the formation of an individual.

What happens

when stress occurs?



A stressful or neglectful situation neglect as we have seen is like a stress)

does nothing but block the activity of stem cells at the level of the hippocampus

and therefore it becomes impossible to replace neurons that are normally lost;

so there

is a loss of neurons

in the most important and deepest part of the brain which is the hippocampus

The cognitive emotion regulation that accompanies and sustains these

brain changes

is characterized

by anxiety and depression

related

to the amygdala:

a small cluster of nuclei inside the brain that supports

all our emotional-affective situations,

from love, to sexuality, to eating,

that is important from an emotional point of view.

An alteration occurs in the prefrontal cortex, which are the ones that direct our goals:
if | decide to go to the theater to see an actor it is the prefrontal cortex

that drives me to do this action, then the frontal cortex realizes it.

But the prefrontal cortex also drives impulses, for example when | have the impulse to leave or stay
in one place | owe it to the prefrontal cortex that the frontal then reacts and communicates
the need to remain, for instance due to a commitment.

The third part that will be damaged is

the hippocampus and memory (as we have already said,

the hippocampus is the seat of the memory).

Studies

Longitudinal studies have shown that traumas do not express themselves through a disorder
of DSM -5 or ICD - 10 which is called post traumatic stress disorder,

but is transmitted

through symptoms of anxiety and depression,

sometimes hallucination, but is highlighted

through changes in the sense of self in interpersonal relationships.



A person who has undergone a trauma

has behavioral limitations and mental limitations,

is the person seems unable

to express

herself in the world of work,

of affections

relationships, - it is

as if he or she have fallen to a lower level of functioning

This is

This is due to the HPA axis - hypothalamic-pituitary-adrenal axis.

At the brain-level there is a gland called

pituitary gland,

which all the hormones

of our body radiate from.

The connection between the hormonal (endocrine) parts

and the nervous part

is given by the

hypothalamic-

pituitary axis.

Everything that reaches the hypothalamus - an area of central importance, almost
a small brain

is transmitted to the pituitary gland and gives rise

to sensations, that is the nervous signal is transmitted with hormonal substances.
These hormonal substances

branch out throughout the body,

from the pituitary gland,

and control

the thyroid

sexuality through the genital glands, male

and female sexuality with the male hormone(which also determines female sexuality).

Then, especially,



the release of corticotrophin: the stress hormone, or rather the stress pre-hormone because the real stress
hormone is ACTH

because the real stress hormone is ACTH,, the cortisol,

which is why cortisone is given to help the body react when there are physical malfunctions,
cortisol in fact has the same elements as cortin (POMC).

Even in the case of battles and wars the human organism is prepared, in fact cortisol - ACTH
to be precise - causes pain

to not be felt and gives rise to mechanisms of aggression (as happens in animals).

A clear situation of aggression

When this mechanism of activity

is repeated

it becomes chronic and protracted states of anxiety and anguish

occur

depending on the aforementioned amygdale.

The amygdale

is the chest of drawers

della nostra of our emotional memory, in the sense that it preserves all

our emotional memories, as if it were a camera of emotional reality.

So, for example, our first kiss, first work, first sensation of well-being

the first sporting victory - they are all photographed in the amygdale and re-emerge when
similar situations arise; when the hippocampus

begins

to secrete cortisol

This cortisol binds to the receptors of the hippocampus, amygdale and prefrontal area
and when it has reached a sufficient level, if the situation is not chronic,

it lowers the ACTH and CRF level.

In this way the hippocampus regulates our responses

to stress

When

we are well serotonin manages the area instead - serotonin is the hormone

of happiness,, when a person is depressed,

serotonergic drugs are prescribed.



Serotonin

inhibits aggressive behaviors and promotes socialization.

It is produced from tryptophan and is introduced into the diet.

Serotonin, together with oxytocin, which is the binding hormone, is the most positive
and useful hormone for the body, in the sense that while serotonin stimulates sociality
and relationship with others,

oxytocin - released after 5 seconds of hugging another person

is the hormone

that stimulates the bond.

The research is highlighting that loving activities,

important thoughts and feelings have

profound therapeutic effects on our bodies.

So

undoubtedly there exists,

in our way of being

a series of reactions that change the brain and modify the body,

in any situation where there are hormones related to neurohormones

and linked to nervous stimuli.

Supporting material

Bremner |D. Traumatic stress: effects on the brain. Dialogues Clin Neurosci. 2006;8(4):445-461.
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To talk about child

victims of witnessed violence we need to define what

is witnessed violence in the family.

We refer to witnessed violence when a child experiences any form of
of mistreatment

carried out through acts of physical, verbal, psychological,

sexual and economic violence to some person very important for them or to some people that are
emotionally significant

for them, an adult or minor
This type of violence also includes those inflicted by minors to other minors,
but also by other family members to pets; they all

are highly traumatizing experiences for children.



The characteristics of these experiences may be different.

Violence can be indirect: violence is perceived

so it is not just a question of seeing violence, but also just hearing it.

This should be emphasized because many women victims of violence report that the children,
when they were beaten, were in another room; in reality even in these cases

it is a form of direct violence even if the child do not see and only hears it.

The experience can be indirect

when the child is aware that the violence

has occurred or is about to happen; in this sense children have "antennas":

they understand when there is the typical

tension in a house that precedes the burst of an episode of violence.

The experience is sometimes perceived not directly or indirectly,

but the child can perceive its effects;

for example seeing the mother with bruises

or feeling this air of violence in the house, and so in these cases we are dealing with witnessed violence
There are some false beliefs about witnessed violence.

Children

are not impervious to violence that occurs within their own family;

even if the violent act does not occur in their presence, they can grasp its implementation
this because the child is never a passive and unconscious spectator.

Witnessed violence increases the risk of direct violence against children.

The child who tries to defend the mother, getting in the way,

can be hit by the father: in this case

Dr. Annibali uses a gender perspective to

talk about witnessed violence, as in most cases violence is perpetrated

by men against women

This does not exclude that violence can be perpetrated

by a mother against the father, or at least by a woman

against a male, but statistically it occurs less frequently

Children exposed to violence are five times more at risk to become violent in adulthood compared to
children

who have not witnessed violence.



The effects of witnessed violence are:

a feeling of fear, anxiety, overwhelmed, sadness,

serious depression, feelings of anger, guilt, inadequacy and shame.
Children lose confidence in them and in others, can develop

can develop psychosomatic disorders,

impulse control issues, academic difficulties, learning disabilities,
language,

loss of bowel control, relationship difficulties

and can also develop a post-traumatic stress

disorder if this traumatic experience occurs within a relationship of trust, such as the family.
At the biopsychosocial level,

the effects of witnessed violence are reflected in behavior,
emotions, cognition, the child's physicality, but also in relationships.
What the child experiences is a world in complete turmoil,

violence becomes normality

and consequently normality is violence

The child will recognize violent behavior

as normal and physiological

or, in this sense diminishing his dramatic experience and will probably repeat these
behaviors.

It is increasingly necessary to focus on witnessed violence and how it

affects children in the present and in their adult lives.
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childhood and adolescent trauma

commoen but very little considered. This type of

highly significant

traumatic problem has only been addressed

been addressed

in recent times talking about the neglect of

neglect. For a long time
Security

For a long time

In reality today we think of this as the most widespread trauma, and the one

that has the worst consequences in terms of duration over time.

From this point of view, neglect indicates the perpetration of omission

behaviors on the part of those who should be offering care.
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These omissions indicate, even if an imminent serious
risk of damage is missing, a series

of deficiencies that go on for a long period of time.
these are deficiencies that can, for example, accompany the presence of a type | trauma.
An abuse

could be well tolerated

or in a sufficiently adequate way,

but

much less so if you do not have a parent capable

of understanding

and helping, supporting and protecting

the child who has suffered this type of trauma.

to type | trauma

but also in of itself does real damage.

There are different types of neglect that can

concern healthcare,

education, child supervision,

protection with respect to environmental risks,

ai bisogni fisici, al sostegno emotivo physical needs, emotional
support that is given mainly by the family or at least
by those who take care of the child.

This kind of neglect

but in reality it

gives the person the feeling of having no protection from others

and therefore of living in a hostile environment that cannot guarantee them any kind of security.
Obviously

If we talk about the different types

of neglect, whether it is emotional or physical,

we find two completely different aspects.

In some situations the emotion is neglected as we are faced

with cold,



detached and poorly

involved caregivers. Physical neglect may instead concern

the strictly material aspect,

the basic needs,

and can also be extended to the educational needs

of the child who may not receive from parents

the information necessary

to live in a relational context.

There is also medical neglect,

which is when there is a need to treat an illness,

but those who should take care of the child do not

and consequently the illness can worsen

and become particularly dangerous

or harmful.

or harmful. There is moral neglect, or the lack of instructions for the ethical and moral aspects
of a person's ethical behavior.

The consequences of these types of neglect are damages to public health that has long been 64
underestimated.

Today we know

that long-term exposure

that long-term exposure

to neglect can involve

not only the aforementioned diseases, such as eating disorders
but also a reduction in the gray matter of the cortex

and therefore a much diminished

rispetto a soggetti normali.

capacity compared to normal subjects. This data thus reveals how important it is to deal with neglect
and

try to re-stabilize the familial and individual context

what kind of attention

to have that type of care

and attention that gives security to the individual and gives the feeling of being protected and understood.



At the conclusion of the overview of treated diseases, from eating disorders to neglect, 80

it is noted that the latter is particularly common in people who will develop an uncontrolled diet
that in the end advances to a complete loss of control.

It is necessary to think of a therapeutic relationship in which particular attention i

to the person - a sincere interest in them is manifested with an empathic attitude,

one of understanding., empathy

to understanding

This is one of the most important aspects to effectively deal

with this recently recognized, but particularly insidious trauma,

Importance compared to other major traumas.

Supporting material

Child abuse and neglect
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In separations conflicts

parents

often "make war" by

investing a lot of energy

in fighting the other parent who is seen as an enemy;
In this context the most important thing

is to win

In these wars

they convey feelings of strong anger

that actually indicate how complex it is for these people

to face the feelings



experienced and linked to the separation process;
feelings of disappointment, pain,

abandonment, a perception of emptiness, loneliness and
and a sense of failure

These people are actually communicating how complex it is for them to process
what is called psychological divorce.

In this context

the figure of the child emerges

as the one that should be protected;

unfortunately this does not always happen because in reality
the minor becomes the fulcrum of the conflict.

It becomes the central element

and therefore

the parents begin to communicate through the minor
the child becomes

the bridge between the parents,

the reason for discussion as each parent argues trying
from

Finding

to declare what is good

for their child

this case the well-being of the child becomes an excuse
behind which disappointments,

jealousies

and personal annoyances

are hidden

What is missing is the protection of the child, which must always be present, but it is essential in contexts
of ruptures

but
it is essential in contexts

of ruptures



What parents could and should do is to collaborate and cooperate in all aspects related to the parenting
function,

to collaborate and cooperate in all aspects related to the parenting
What parents

with the aim of lightening the burden on the child, in reality,

children are loaded with a heavy burden as they feel guilty for the separation of their parents,
they feel responsible for their happiness

as they are also feel guilty for being the cause of their parents quarrels
At this point what happens is that the child

in reality, is not seen.

Here is where the trauma arises

in the moment of greatest vulnerability

the child is not

seen and therefore his needs and feelings are not recognized, accepted and fulfilled.
Separation is always a traumatic

event because it is damaging,

A parental couple in the mind of

the child is a single nucleus, which in a certain way

has to split.

This external split

of the father and mother

will produce an internal split

however in the mind of the child.

the parental couple

does not cease to exist, but remains,

only that it loses strength,

identity,

dignity,

and function as a guide.

In this case there are other factors

that have a charge

very strong



negative burden

There are aspects that indicate the extent of the trauma,

for example the temperament of the child

and his ability

to tolerate frustration

the quality of the relationship and the type of attachment that parents were
able to create

before their separation.

The factor that

tells us most about the trauma and its size, is the age of the child:
the smaller the child the greater the trauma;

it will be the extent truma

and parents

even unknowingly,

implement a series of dysfunctional dynamics that lock the child in a
in arigid role

from which he is unable to free himself

because

given his

young age

he does not yet have that level of awareness

or even a solid personality

capable of freeing himself from this trap

For this reason a technical consultant intervenes in these cases,

as he or she are able to identify

the type of dynamics that exists in the family

and to understand which interventions are needed to free the child

which interventions are needed to free the child.
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Now let us look at the disorders and eating behaviors of those subjects who have

difficulty in expressing their emotions with words; they communicate them mainly with their own bodies.
There is a series of diseases ranging from anorexia to uncontrolled eating that are characterized

eating that are characterized by an exaggerated interest in one's own body and by a diet that can be
extremely limited or exaggeratedly without limits.

and by a diet that can be extremely limited or
Exaggeratedly

This type of patient,

in the case of anorexia, is

predominantly female

Anorexia nervosa is characterized by significant weigh



This weight loss is desired and sought after by the affected person who considers their body as having
much larger proportions than is actually the case

In anorexia there may be a severe restriction. There is very limited food-intake, or
or the weight is kept low through food intake followed by strong elimination behaviors that lead
In anorexia there may be a severe restriction.

There is very limited food-intake

the weights come diverse after you inquire food

strong elimination behaviors that lead to

eliminating more than what was consumed

and consequently to lose weight.

Then comes

bulimia nervosa

a disease in which

diet is predominantly

conspicuous

Episodes of binge eating occur,

where the patient

the patient consumes a large quantity of food

great

this kind of patient has the ability to reduce

their body weight through the elimination

of food

especially by

resorting to inappropriate instruments or means such as vomiting
use of laxatives or diuretics,

the use of substances that eliminate appetite

or strenuous physical activity.

in this people balance of weight remains good

And physically it stays in shape

The opposite excess occurs

in the direction of uncontrolled eating also

called Bulimia nervosa or



binge eating disorder

Uncontrolled eating with constant food intake based on binge eating
the use of food on an ongoing basis for several hours of the day,
a diet without brakes

where the individual

or to reduce one's weight

to reduce food

Arriving at considerable weights, from 150 to 200 kg,

with all the related physical risks since

excessive body weight can.

cause serious physical illnesses

These diseases follow one another,

they have

the characteristic of

passing from one to the other as the control capacity decreases
In anorexia nervosa the

the control is very high

people are able to limit their diet

to maintain an extremely low body weight.

When control decreases,

we pass on to bulimia nervosa.

in which

Children or young people who have this

this problem feed themselves - even a lot

but maintain a good reward

but maintain a good reward

and have a capacity for control that emerges later after
food-intake, not before,

which allows them to keep

their weight at acceptable levels

In the third type, the uncontrolled diet, the day is spent eating,

the day is spent



eating,

often in front of the television, almost without awareness of

the repetitive and constant action of food intake

have a

any case, these diseases have a series of issues which concern the whole emotional
and the fact of exposing them to various types

of trauma that can occur in eating disorders.
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Exposure to dangerous situations

and to physical or psychological threats, such as illness, trauma,
Abandonment

maltreatment

physical sexual abuse

are very common experiences

both in childhood and in adulthood.

These experiences

do not necessarily

lead to the development of a psychological trauma

as the



human species has

extremely

sophisticated adaptive capacities
allowing us to face extreme situations
without necessarily

developing a condition of psychological trauma
If these dangerous situations are

dealt with effectively

they become

disarmed of their maladaptive potential
allowing

the individual to remainin a

healthy mental

and psychological condition

In particular, our species has developed
over time

the

interpersonal skills

and very sophisticated

behaviors that have the main function of protecting
us against dangers.

This

set of behaviors and attitudes

is defined

as our attachment system

The word attachment

comes from the attachment theory
that was first proposed in the 1950

by the English psychoanalyst John Bowlby.
Attachment theory holds that human
beings have an innate predisposition

to develop particular attachment relationships



with primary figures, often parents

who

perform the main

function of protecting against dangers.

In this theory we talk about attachment, whose main

but not sole

function is to protect us from dangerous conditions

when a person feels they are in sufficiently safe conditions

they are supported to explore the external

environment, discovering its resources

nd learning to prevent the

dangers that can be hidden in the environment

These attachment functions

have been studied in children of all ages

In this theory we talk about attachment

whose main, but not sole, function is to protect us from dangerous conditions:
when a person feels

in una condizione sufficientemente sicura they are in sufficiently safe conditions
they are supported

to

explore the external environment,

discovering

its resources

and learning to prevent the dangers that can be hidden in the environment.
These

attachment functions have been studied in children of all ages
particularly the relationship with their mother of one and two year-olds
and in primates, There are examples

of research from the 1950s on small

rhesus monkeys

that

that demonstrate how important



on small rhesus monkeys

how important the protective function

of the mother is

even more so than the nutritive function for primates
Attachment is usually divided into two categories: safe and insecure.
Safe attachment

is characterized by a sense

of security, trust in the environment

confidence in its resources

and the possibility of being helped and protected in the event of danger
Insecure attachment is

classically divided

Into

insecure-ambivalent and preoccupied attachment —

in children defined as type C -

characterized by

an overactivation of the body

with an emotional emphasis;

manifestations of anger

fear

complaints about

one's need for protection,

difficulties in separation from the mother

The other type of insecure attachment is the dismissive-
avoidant attachment - also known as type A

which

Un like the previous type, is characterized by hypoactivation. In particular
by distancing oneself from emotional

reactions that

occur in conditions of danger,

hence from one's fear,anger

sense of vulnerability



and

which are either inhibited in their expression

(for example with an attitude of apparent indifference)

or falsified and transformed

into expressions of opposing emotions (for example smiling when facing a frightening topic).
When these

modes of attachment are effective

they protect

against the dangers

that come from the environment

or from our relationships

If

these strategies are effective

and sufficiently protective,

conditions of psychological trauma do not occur

and the individual remains in a condition of relative safety.
The condition of psychological trauma manifests when these
strategies are

ineffective

for example when inhibiting the expression of fears, anger
or needs

is not sufficient to protect the individual

from environmental threats.

In the condition of psychological trauma, all mental processing
activities are negatively

affected by an experience of past or present danger.

This can come from a particularly intense and sudden event - for example
a physical trauma

or abuse

but it can also come from a repeated series of experiences
that cumulatively

traumatic value



In this case we are speaking of evolutionary trauma

a condition in which a child

for example, grows up in an

inadeguate

and neglecting family

environment and as a whole these prolonged experiences create a climate

of inadequate

development that can lead to a condition of psychological trauma.

The ability to adapt and rework a potentially traumatic situation of danger

depends on certain characteristics.

From the individual, his age, maturity,

personality

and the characteristics of his attachment, whether or not they are effective in protecting him;
his physical strength and state of health

as a sick person is more fragile

in the elaboration of a hazardous condition. 00:08:32,980 --> 00:08:34,840 It is very important, moreover,
the protective availability of the figures of attachment, which a person who does not have to
feel alone in the face of danger, but accompanied by protective relationships on the part of people
who are willing to make us feel like we're in the middle of something.

protégé

and accompanied in the elaboration

of a dangerous experience.

An important role is played from the social context: it is fundamental to find oneself

in a welcoming environment, with people who welcome and support

with

their culture,

rituals or personal presence (e.g. friends).

The process of adapting a traumatic condition is not immediate but needs time,

for instance

a significant bereavement - like that

of the spouse or parent -

usually requires



one or two years in order to be properly processed,

without turning into a condition

of traumatic grief.

When

an experience potentially traumatic is not processed,

usually, is accompanied by

excessive hyperactivation

emotional, with

dreams, nightmares,

fears,

I'm not sure | have a sense of threat,

uncontrolled reactions

- as in the case of post-traumatic stress disorder -

or from a situation of excessive hypoactivation, i.e. excessive distance being taken
from all that concerns the experience

dangerous,

lack of memories,

affective inhibition,

avoid talking or places that are related to the traumatic experience.

In the presence of these two conditions we can speak of psychological trauma.
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When we talk about mentalization we talk about something that seems to be taken

for granted, which comes from far away

In fact every human being

even before

the

development of psychology,

faces mentalization problems at some point in their life.
That is

the problem of reflecting on oneself and others

of considering what we and others have

on our minds,

the thoughts,
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contextualized. or subjected to a process of

sufficient reflection,
causing it to become

total, absolute

And

potentially traumatic.
In some moments,

the inability

of parents to place themselves in their

children’s shoes
can be particularly

dangerous

and produce attitudes that in a child or

adolescent

can

manifest through highly aggressive behavior

This aggressiveness and its consequent

behaviours

can
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the thoughts,

expectations and beliefs

that influence us

A simple way to understand the concept of
mentalization

Is to

Consider

oneself and others

in terms of mental states.

These abilities

begin to take shape in humans

at around 4 years of age

when a child becomes aware

that

what they think and feel

is not necessarily understood and shared by other people
for example that the mother may not know what is going on in the mind of the child
When children learn

his great novelty they also learn to use

a

very useful

and important

strategic mode of adaptation to problems

they

learn the importance of lying

Lying is possible if you think

that others minds have a different view of the world
and therefore cannot know the thoughts of another individual.
Mentalization

and its processes are based on a series

Of steps

The first regards our



relative

sensitivity to perceiving

Mental states

or of representing our own and others

of mental states (for example to understand being
cheerful, sad

having expectations

prejudices)

and

and the ability to interpret our own or others behavior
on the basis

of these mental states.

This is essential for our ability to be adaptive

(for example if a person is standing silently before us
we don’t think

they don’t have

we think their mind

is filled

with images and thoughts, that their silence is not an expression of emptiness, but of a series of mental
states

that

are the basis of this silent behavior).
A second important aspect of mentalization is
that self-mentalization promotes
the regulation of our bodies

For example if

we realize we are

angry

and we begin to think

to think

the anger is related

to something that



was said

the very fact

of realizing it, of remembering

and making expectations and projections onto the consequences
of an action

opens up a psychological path to regulating the anger that has been activated in us.
The heart, our breathing, the production of hormones
linked to anger activation

begin to be regulated

by psychological mechanisms

For example, | could

feel guilty for having felt anger towards someone | love
this inhibits the expression of anger

and regulates the body

This is a fundamental function,

so much so that people with poor

mentalization skills are more exposed

to the dysregulation of the body

The heart

beats

faster and in an irregular way

emotional reactions are more uncontrolled,

and this can lead in the long term

to 100 00:05:32,000 --> 00:05:32,880 diseases

due to the constant dysregulation of the body).

One of the most important functions of the parents towards their children
Is to be

mentalizing:

To think

their children

also in relation to their needs

feelings, fears



putting

themselves - in a sense - in the shoes of their children
and perceiving things from their point of view

For example, a three year old child

will live certain topics

and interpret certain words or speeches within

their

childish abilities,

meaning it is important for the parent

to see things through their eyes.

This condition, which has been called (psychological) mindedness,
is one of the conditions most closely related

To the safe

development of children. It the condition of a

good parent

being

able to put themselves in the shoes of their children and perceive their needs
It is already observed in mothers of very young children
who, for example,

puts

themselves in the shoes of

their crying and agitated children, and therefore understand that they may be cold, or hungry, thus giving
voice

to a child's state

if the son were able to have organized thoughts

and could express them.

The ability to represent the mental states of children

is a basic condition of being a parent.

Mentalization is also the basis of

the ability to cope with stress and potentially dangerous situations
by adapting

without developing conditions of psychological trauma.



for example

for a child faced with

the inconsistent behavior of the parent -

who perhaps acts angrily

or with physical violence

or says negative things towards the child -

the ability of this child to imagine the mental state of the parent
acts as a shock absorber and lets them consider

what the parent does

and says within a context. They can think, for example,
“father is

tired and what he says does not correspond to reality

father is usually

affectionate and loves me,

what is happening now

has value at this time and is linked to a particular

state of being, but it is not absolute the attitude described above protects against the mental states
of others

and makes the situation potentially less traumatic

It is clearly observed in adults with low

levels of mentalization

asin

people with borderline personality disorder

that they are much more exposed to continuous psychological trauma.
What happens to them is not

contextualized, or subjected to a process of sufficient reflection,
causing it to become

total, absolute

And

potentially traumatic.

In some moments,

the inability



of parents to place themselves in their children's shoes

can be particularly

dangerous

and produce attitudes that in a child or adolescent

can

manifest through highly aggressive behavior

This aggressiveness and its consequent behaviours

can

in part

Be interpreted

through the concept of mentalization.

If parents are constantly irritated

by the behavior of their child

for example, if the child

poses

a problem

or gives an attitude

the parent begins to turn

on the child in a negative way (perhaps stating that he is stupid, sick or worthless).
This leads the child

to have an image of themselves as a sick

disturbed

incapable person.

This attitude is kept at a distance

This attitude is kept at a distance from aggressive behaviors, meaning that every time an adult approaches
the child with the intention of getting to know them and getting them trust to him,
the child will probably have

a strong aggressive reaction

functioning to keep the adult

away as potentially traumatic

The case may be that for young people who are considered incapable

in the classroom and have to repeat,



the teachers consider

them

negative subjects

and at home these children have parents who reinforce

this negative idea of themselves.

Therefore these children have attitudes of strong reactivity and anger towards the adults who are trying
to help them (an educator, a teacher), aiming to keep

the other person

away

in order to not repeat the experience

of being painted as negative or incapable.
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The System of Protection for

Asylum Seekers and Refugees (SPRAR)

has changed name to SIPROIMI,

due to the enactment of

law 113/2018 - therefore very

recently

After a series of changes, including regulations,
that the new government

which took office last May 2019

in Italy, has made to the whole

issue of immigration, the right to asylum and
therefore hospitality. SPRAR was

SPRAR was established in 2002 and is composed of a



network of municipalities and local authorities,
which in collaboration with

third sector organisations and NGOs, manage on a
voluntary basis (therefore of their own choice)
hospitality and integration projects for
asylum seeker applicants and
refugees.

Over the years, this network has
undergone a progressive and positive
Evolution:

from the initial 1,500 hospitality
places to the current 35 thousand
There have been several phases

in the history of the SPRAR

that have led to a number of changes.
The first was the moment
institutionalization by means

of a law, making it stable and regular
as a central system of integrated
reception in ltaly, whereas in

whereas in previous years there were
no structured hospitality systems

but only.

emergency interventions

Another important moment was in
2003 when, during the so-called

North Africa Emergency,

the effectiveness

and efficiency of the SPRAR model

in terms of achieving

social inclusion and

integration objectives emerged



also at the European level.

The last phase is the most recent one

in which the identity of the SPRAR

was modified, meaning it can

No longer

accommodate

asylum seekers or humanitarian cases
because humanitarian protection

has been abolished)

and by law we can only accommodate
unaccompanied foreign minors

holders of international protection

(which constitutes a small number compared
to asylum requests) and some

new types of residence permits,

the so-called special cases.

SPRAR, which is

now called SIPROIMI, will now be able to accommodate
special cases for medical treatment,

victims of trafficking

victims of labor exploitation,

domestic violence, natural disasters

and people who have

distinguished themselves for particular acts of heroism,
always referring to foreigners,

not Italian citizens,

who have other social protection systems.

It can be said that SPRAR

now has a

welfare identity directed towards foreigner
and is no longer a hospitality and protective system

for people related



to the theme of the right to asylum.
These changes to its identity

and could represent, on paper

a partially positive passage,

in the sense that it is turning

to the protection of people with

some type of vulnerability.

At the moment, the difficulty is the fact
that the person in need is required

to have a residence permit

but is not required

in the case of

a victim of trafficking, that can automatically acquire the permit
by as a victim of trafficking, the same can be said
for a victim of exploitation and so forth.
There are no precise criteria

for how these procedures

should be, or how to bring together all people
with this type of vulnerability under

the definition, even legal

of a special case. Only through the

F ormalization of a special-case
residence permit will

person have access to SPAR and

be able to take advantage of all

the protection services

that the

SPRAR can provide

The criteria and requirements

for which a person

may be entitled to

medical care have not yet been defined



what type of mental or physical

discomfort, what level of severity,

and what timing does this take into account?
We are therefore

in a critical transitional moment as

many people who,

up until a few months ago

had the right of access to SPRAR projects
now no longer have it.

While on the other hand,

those who on paper seem to be

able to have the right to access to these services
in truth do not

know how to give the “supporting evidence”
to be able

use this right.

You can skip doing this exercise if you do not work in any role in the field of offering services to traumatized minors.
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If you had the power to promote change in your country, what would you change in order to
lower iatrogenic risks of traumtisation/re-traumatisation in policy level?

Please enter your response within this text area
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The concept of intersectionality originally developed by Kimberly Williams Chrenchsud,
a black, feminist law professor

could be understood more from

a geographical, geopolitical, global, transnational and postcolonial

point of view; according to those who have studied and re-utilised the concept

Alice Ludvig developed elaborate

multidimensional schemes that include multiple levels of difference

such as gender, sexuality, race, skin color, ethnicity, status, class, culture, and so on.
This measures the innumerable levels

we should take into account and pay attention to when we are in a helping relationship with
people who come from what we commonly refer to as minority populations.

To quote Audre Lorde



we could say that there is no struggle to do

With one problem, because we don’ lives made of one dimension

Internationality is increasingly an element in the development

of equity policies

also thanks to the work of the United Nations and the European Union

Consider the directives to combat discrimination

and all the initiatives at national, regional and local levels,

and to the policies and diversity management

which are Western nations.

now adopted in all

and in many corporations

This does not, of course, cancel out the uncertainty and suffering of those who find
themselves living in conditions of multiple minority

perhaps after having experienced traumatic situations precisely because of being a minority
In the "daily paper" of May 17, 2018

a sentence from a boy from Cameroon is reported:

"one day we were in the kitchen and we were watching a TV program about LGBTQI migrants,
my African comrades started to say

- Italy is a shit country full of homosexuals -

once again | didn't feel free.”

Allen is 22 years old and has escaped from those who beat him and called him a demon,
leaving Cameroon behind

the newspaper reports

where being a homosexual is a crime

to ask for international protection in Italy.

However, the fear has remained the same

because homophobia has followed him to the hub of Mattea Street, Bologna
where he was welcomed along with his countrymen.

LGBTQI migrants, very often, are very young.

They cannot

count on the support of their own community of origin,

so they find themselves migrating,



but they are often culturally distinguished by the homophobia or transphobia that they have escaped from.
Nor can they be sure of coming into contact with multicultural realities

which allow them to live their sexual orientation or identity peacefully

As emphasized on several occasions in interviews by Vincenzo Bramato,

president of the Arcigay community of Bologna

in some European countries - such as Germany -

there are protected structures to welcome those who flee from persecution due to their sexual orientation
where the staff have received specific training

aimed at not reimposing judgmental or disparaging attitudes that would revive these people's stigma
And trauma

In Italy, at the moment, the hospitality model does not foresee these specificities,
but there are some positive examples such as the pilot experiment

launched in 2017 in Modena with a small six-person apartment

reserved just for LGBTQI asylum seekers

plus an LGBTQI migrant help desk in Verona.

For these

Migrant children

in a developmenting age in relation

to the LGBTQI community

to be part of an ethnic minority in a host country

it is only part of the problem

They are in fact, very often, a silent and frightened minority

even within their own community of reference

An invisible trauma, as Rogers puts it

is doubled.

Minority Stress - if we want to refer to Vittorio Lingiardi

there is a doubled

risk for the mental and physical health of

these people and thus a dramatic loss of human capital.

Getting trained in hospitality services means first of all training in human rights
and the specificities

that the



LGBTQI migrant brings with it to the helping relationship.

Training must therefore be centered on the person

and welcome and knowing these specificities in order to be truly inclusive.
Moreover the services addressed to migrants,

designed and provided very

often without considering the variable of sexual orientation and gender identity
can reduce their effectiveness,

both in regards to the relationship with the client

(and therefore these children that

cannot receive the welcome that they should have)

but also in regards to the usefulness of the training or preventive pathways

(for example, if we think of sexually transmitted diseases

and how

multidimensional formation is needed when we

have as clients adolescent migrants belonging to the LGBTQI community).

On the other hand, the services provided by the LGBT community

are strongly linked to a cultural model of Western gay men and lesbian women
and therefore very often these models

do not consider a model in which these youths who come from other cultures
can really recognize themselves.

The experience of the aforementioned realities

has proven that the support information

and counseling services provided by institutions, but also by non profit associations,
May not be effective for these children.

therefore

working with these populations of multiple minorities

will involve an interdisciplinary

reflection on the practice of the helping relations. Training in helping relationships

offered to these people should include the study of variables of homosexuality, bisexuality and
transsexuality

in the history of psychiatry and psychology -

the concept of stigma,



homophobia, internalized homophobia,

but also to have a constant updating of the service providers

on the legislation

relating to these issues,

both in the host countries and in the countries of origin of the people you are going to serve.
In addition, everything

related to asylum-

related legislation should be continuously

deepened and learnt, because it

is constantly evolving and changing.

Together with the more technical skills, it will be necessary to develop and consolidate, from a more
personal point of view,

a gender-sensitive approach and
maintaining, both within oneself and the working group

which offer services to these youths, a reflection on human rights.
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Dr. Malatino has been working at the Lampedusa Local Health Agency clinic

for the last 25 years. The island of Lampedusa is home to landings by men and women

who try to leave their countries in order to find a better future.

Enza Malatino in her work with the islanders has had opportunities to work also with migrants,
allowing that experience to become part of her personal and professional journey.

In 2002, the professionals of the Lampedusa Local Health Agency were

asked to offer support and therapy to the hospitality centre where people who had landed on the island
after very difficult

long journeys, with severem | risk of death, needed treatment.

The head of the local Health Agency asked me to make a psychiatric evaluation of the subjects who landed
on the island.

It was almost impossible to assess the psychiatric health

of subjects exposed and subjected to such serious traumatic events, as they came from different cultures



they did not request help or support of a pharmacological type, coming from contexts

which did not consider Western medicine as conventional medicine

What supported and helped these subjects in some cases

was to resort to magic rituals which were linked to the cultural beliefs that they held.

Offering help and support at the same time and people with all their sufferings was particularly complex
Thus | thought to organize some listening groups.

This was for me, a psychiatrist and psychotherapist trained in the person centered approach of Carl Rogers
an extraordinary experience

In this type of group,

the encounter is characterized by people sitting in a circle

and listening to each other. The fundamental element is the total absence of judgment
and the profound respect for any topic that the group wants to discuss.

In this way, it is possible to create a climate of trust that greatly helps participants

even in very problematic emotional states to rework the experience

and at the same time find solidarity from the other participants:

becoming aware of one's personal experience is not necessarily only individual but can be shared and
understood experience for the other people. 27 00:04:15,360 --> 00:04:23,360 This in of itself favors the
resolution - sometimes - of suffering

conflict or painful event

That is what happened in these groups. An important and fundamental element was to find the balance
with the cultural mediator

he translator - as the facilitator did not speak the participants’ languages and the basic conditions
in which she was operating were absolutely prohibitive due to the lack

of materials (there were no chairs) or due to contingent situations (some groups had just escaped from the
shipwreck

and some were only wearing rescue sheets).

Despite the unorthodox situation, to great surprise,

it was found that deep values live not in form but in substance.

Dealing with people who were sharing their stories

fter long and terrible journeys (crossing the desert in Libya, take the risk of drowning), the experiences
they shared were also highly traumatic for the professional who was listening to them,

experiencing the difficulty of getting out of this situation of suffering

and pain that had also become the daily experience of the professional



This experience for the professional reactivated of an event from childhood

- that had been forgotten - of when an aunt died and that loss had caused so much pain to me that this
experience had been removed.

In light of all this, when you welcome

someone who has experienced drama like these, it is fundamental to offer empathic listening,
a fundamental element for offering some survivors the possibility of opening up

and sharing their experiences.lt is also necessary to have a profound acceptance

of the person and an absence of judgment as this promotes trust.

Empathy is a balm for the soul, the feeling that another person puts

herself in your shoes and listens deeply and authentically feeling your own pain

These are the three basic conditions that Carl Rogers

research found necessary to facilitate change

in encounter groups and in helping relationships. At the conclusion of this reflection on the value of the
Rogerian

encounter groups in the reworking of trauma with migrant people, it is possible to dwell on an interesting
aspect: no one asked for pharmacological support

after participating in the listening groups.
The natural dimension of the group - its circular structure,

was quite appreciated. The circularity perhaps reproduced a little part of the experiences that the subjects
live in their countries,

for example in Eritrea, where there is the custom of village
elders and males gathering in a circle around a large tree,
which is called the tree of words. In this meeting, the fabric of a torn narrative

is reconstructed through sharing words.
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Through a film clip, Orizzonti Mediterranei" directed by Pina Mandolfo and Maria Grazia

Lo Cicero, in 2014 after the events of October 2013 where 388 people died.

in a shipwreck near the island of Lampedusa.

At that time it was thought to make this film to bring people awareness and knowledge

of the dramatic reality of the of migratory experience.

The story of the boy protagonist is a a story about physical and mental violence;

the significant thing is that this boy arrived accompanied by his sister

and she was also a victim of of violence and rape - she'd never spoken to his brother...

about her experience, he had been raped as well but never talked about it

with his sister.

For him it was a source of shame to talk about this experience, so much so...

to request asked that his sister should not be present, because he didn't want her to...



learn about what had occurred to him, as he confessed afterwards- - feeling shame of being a man and
being

a victim of such violence.

It should be noted that this boy was only 16 years old.

In the testimonial that the boy shares we learn about what happened to him

and to facilitate the flow of his sharing and to avoid the interruption of his emotional flow
he was simply listened to in order to not interrupt his narrative.

Only in a few instances, some nodding or exanging 20 00:02:15,160 --> 00:02:23,840 deeper glances,
facilitated him in continuing to share

his story.
It is therefore observed that the empathic aspect takes the form of manifestation of empathy

that is more than situational than verbal, i.e. visual contact nods of the head, the body of the listener
extending

towards him.

This is was necessary to help him sharing, without

touch him; for him the body contact was a source of shame, he was like a child.
unable to explore a difficult story and to endure it, he was younger

than his sister, but felt that he should nevertheless as a man, to be the one to offer support and
encouragement to his sister.

Here, too, one observes how sensitivity, a respectful attitude, empathy and listening facilitate

the emergence of a sharing relationships.

The video has to do with the experience of

listening to two stories: one about a girl another of 33 00:08:23,080 --> 00:08:26,500 two brothers.
These two brothers, who left from Eritrea

and landed in Lampedusa in 2014, brought to the CARA center in Mineo...

they stayed at this facility to get their residence permits,

but when I tried to interview them in ordeer to have the opportunity to document ..

their experiences and stories we become aware that at the base of this kind of story 39 00:08:59,820 -->
00:09:08,360 there would have to be a lot of listening careful, delicate, because these two guys...

had been subjected to torture and very severe and dramatic violence.
Each of them had asked to speak without the presence of the other.
In the girl's story, her journey was motivated to give her brother

a chance of not to be forced at 16 years of age to do military service.



You can see in her narrative that she says... one fundamental thing: "l can't forget,
| can't find the strength to speak”; these are the keywords, and then the listening of her

was accompanied with a gentle contact between the the hands of the professional with the hands of the
girl.

Using physical contact in the presence of these experiences is complex, indeed it is preferable

not to touch a traumatized person victim of trauma and physical violence; in this specific case

| somehow realized that the girl had the need to be deeply supported

in order to be able to share her story, so the professional he asked her if she could touch her hands.
Just the request, and not the action not accepted, has facilitated the possibility that she could give
her permission.

With this kind of contact you have created a strong channel of powerful energy was created, and every
time

the girl had to talk about aspects particularly traumatic and painful she tended to stop and
so the professional would held her hands so the flow of sharing could continue

providing the necessary energy for the continuation of her story 57 00:11:39,760 --> 00:11:51,420 At the
end of this experience one can say that never, listening to someone's story

that is a story of trauma, that can be minimalized trivialized or exaggerated

the most fundamental thing is listening to the story as it is told,

listening with great sensitivity and above all empathy and recognition of the suffering
other people's.

This was the fundamental element which gave access to the expression

more intense and deep emotionally in the sharing of this king of narratives.

Supporting material
Mediterranean Horizon Film:

https://www.youtube.com/watch?v=WI-6aHKku5c
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Adopting a child means overcoming nature, and in particular sterility.
The gesture of a parent adopting a child is a great gift,

not only to the parent, because he finally has a child

but also to the child,because the child finally finds a family.

It is debated whether the parent should be called "adoptive parent"”, or whether to limit ourselves to the
term "parent".

Clearly the adoptive parent is a 360-degree parent

who is nothing less than a biological parent, as the research says, but above all as the relationship that is
generated

between child and parent says.
Having an adopted child has many overlaps with having a biological child.
For an adoptive parent, hearing himself called father is always a surprise,

while for a biological parent it is a given.



This means that perhaps adoptive parenting

is more intense than biological

parenting can be. However, the parent must pay attention to this: the adopted child
has the right to be happy and to be happy,

he must also consider what his story has been. Which we might not always know,
because no one has told us and the child does not remember.

However, care must be taken with sensitivity to the problems that

the child may carry with them.

The adopted child, and then the adult, is often confronted with existential themes:
what are my origins?

Why was | abandoned?

These are answers that no one can give explanations to, but this does not exclude that life is beautiful

and we all have to strive to live better.
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There are many retraumatization factors, but we can mainly divide them into 2 00:00:12,090 -->
00:00:13,180 two groups.

Those that occur due to natural causes: when a

traumatized person finds himself re-experiencing the trauma because he is exposed to traumatic external
stimuli (such as a catastrophe,

or he sees people being traumatized, sometimes even watching a movie or the news in TV
can be re-traumatising). Or those in which the trauma that is experienced

and suffered by an already traumatized person, is due to being offered services or care

by inexperienced people or in a non-trauma oriented organization, that even not wanting
to cause re-traumatizing still

not been trauma informed can damage the client. The safeguards and procedures that an operator, a
professional

or an institution adopt to prevent the retraumatization of their clients is called trauma-informed care.



In the past, unfortunately, we have too often re-traumatized those who had already suffered a trauma,
certainly not out

of a bad will, but out of ignorance.

It is thanks to the research and clinical evidence that we observed that these clients

if they were pressed to do things they did not want to do, if they were not respected

in their own times, if they were forced to remember their traumatic experiences -

obviously for a good cause - even without realizing it they received iatrogenic damage.

With the definition of informed trauma care we mean all those precautions,

that safety net developed through research, which have showed us how important

it is to protect already traumatised people against the danger of new traumatization.

To respect their pace to offer services centered on the person,

respecting their needs and sensitivity, and above all not forcing them to do something

they are not yet ready to do.

The reason is very simple: we have observed that already traumatised people need acceptance,
kindness and safe havens in which to regain their strength and resume

their rhythm of exploration which, precisely because they are traumatized, is necessarily cautious
given their previous experience.

Therefore, trusting the self-regulating

abilities of

trauma survivors is essential aspect

of good care
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in the post-adoptive period, the traumas that children suffered during the previous period,

the traumas that children suffered during the previous period, the institutional period,
when they were left by their family or mother, will be highlighted.
All this will be important for the family that adopts these children

as important difficulties will arise in the relationship with the new family.

From research we know that traumas have the ability to break relationships, 8 00:01:19,040 -->
00:01:24,540 to make them problematic and difficult, and children are no exception to this.

Becoming aware of the difficulty that the child finds in the new adoptive family
can make the path for parents easier -

- or at least more aware.

In the exchanges that make up the relationship, the interactive exchanges, children will be



difficult to manage, they can give confusing and unclear signs, seem not interested
Or absent

All these are aspects that will be analyzed point by point and that

will be part of the story of each adoption.

Accordingly we know, again from research, that every interactive

exchange is formed by micro events which, analyzed in detail,

influence the adult-to-child and child-to-adult response 20 00:02:49,100 --> 00:02:56,730 For this reason
the use of videos becomes very important. Precisely in this situation

where the trauma has created conditions that make it difficult to read interactive micro-analytical aspects,
it becomes important to be able to film them, seeing them in exchanges and seeing where

and how the child moves in the interactive exchange and how the parent responds.

The use of video, therefore, is to be emphasized and recommended

It is a way to lay the foundations and look in detail in a specific way, moment

by moment, everything that happens in the exchange between child and parent.

The important thing to emphasize is that this particular use of the video must,

And should always be used and shown only by therapists specialized in this strategy;

it can not be used by those who do not have the specialization, given the particular

sensitivity of the subject.

It can be observed that, as has been said, adopted children have a way of sending signals

that are a little less evident, shorter and more confused than non- adopted children

In this sense, the use of video is extremely important as it allows the parent -

marking the interaction moment by moment - to see where and how the child

is able to relate to them.

This will be a milestone in the interactive exchange and begins the possibility

of constructing a new attachment bond.

Another important aspect is the child's hyper-vigilance

This is very important because it tells us about their history, fears, the lack

of care and neglect they have experienced, but especially if this child has suffered physical violence,
perhaps abuse, or at least witnessed violence.

Hyper-vigilance is where the child is extremely focused

on the adult's expression, monitoring him moment by moment to be able to read the adult's expression

to see if there is something that may be dangerous for him,



or if what they are doing may become dangerous or a source of threat.

Indica quindi chiaramente la mancanza di fiducia che il bambino presenta nei confronti dell'adulto, It
therefore clearly indicates the lack of trust that the child has in the adult

will tend to slowly disappear by working on the adult-child relationship,

but not always permanently.

Another aspect that the child will present is an aspect of emotional clumsiness,

an aspect that will make the adoptive parents suffer greatly because he will feel this child is never
perfectly free to express his affection and emotional closeness to the adult.

This is not the responsibility of the child, this is also a fragment, which is expressed in

the report, of a particularly painful past story.

Children are used to not approaching adults, in order to make the adult

become less dangerous for them in the relationship.

So they are not used to touching them often, embracing them, which could happen in the new relationship.
We can therefore attend particularly closely to children, perhaps too close, sometimes clinging to themy,
but since they do not know how to modulate the way of approaching an adult,

do not know when it is too much or too little and are in complete disorientation and embarrassment.
Other times the child approaches with extreme clumsiness, in an almost false,

Unspontaneous way, which is immediately monitored by the parent who tends to label it

What is recommended is to always see it as the expression of a moment in the history of the child

- they were never free to approach as they would have liked and as they would have

felt to an adult, as such this still remains in an unspontaneous and rather clumsy way.

Another aspect that the parent will see will be fatigue and difficulties in sleeping...

an extremely restless sleep, not very restful and the difficulty to fall asleep.

A further aspect can be observed in the difficulty of concentration, often interpreted

as a learning disorder not better identified:

the child has no learning disability,

but his hypervigilance triggers such difficult, exhausting negative emotional traits...

and exhausting that distract him from the tasks assigned to him.

Once again we would see that the child is tuned to the face of the adult, his

expression, on what the adult expresses, about the danger he can pose;

all this will make it difficult for the child to be able to concentrate.

All these aspects however are extremely important, these behaviors are the narrative



of a past history, they'll tell the adoptive parent everything that is marked in the

child hystory that possibly this child can only express itself through

this kind of behaviors;

so maybe it's important to think that those are valuable information that

can put us in a position to understand that part of the child past, absolutely unknowable
for us, but who has created that change in that relationship as it is...

with the new foster parent.

More than situations to be corrected these are behaviors to be understood and accepted as
opportunities to understand what they can of a past history that could become,

along with this little child, today a shared narrative.

How the narrative of the past can create a bridge with the narrative of the present.
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The child of a prisoner is in several difficult conditions.

First of all, the child is suddenly deprived of a parent and has to grow up

without him.

The second is to have to live in a family that often has no financial resources

in fact with the arrest of the parent, most of the time, the only source

of income is missing although it was an illegal source of income it was sufficient for
daily needs

Another secondary tragedy, but no less important, is due to the fact that the child
finds himself victim of stigma

being children of prisoners means being

children of guilt

the child as he relates to this social pressure



makes his own judgment and may become convinced that he himself is a person worthy of punishment
Often the children of imprisoned parents are troubled children

this is also due to the fact that they do not have a parent - often the father - who educates and contains
in his excesses

They are children forced to live alone, as the mother cannot cope with all the problems 18 00:01:46,150 -->
00:01:54,200 and longer being able to rely on the support

of her husband

It is a whole new challenge to be managed, unfortunately even social workers sometimes fall into the trap
of stigmatizing the child that should be understood and facilitated even more than other children,
because living alone with a mother in difficulty is not a simple matter.

There is a discussion about how to tell the child that his or her parent has been

arrested

Many parents, out of shame or difficulty, tell the child the story of the absent parent

is not present since suddenly had to leave since he got hired for a new job

Clearly the lie quickly catches up with itself and the child is not convinced, because if up until

then the working father returned home every day, does not explain why he suddenly changed

job and left for so many days, months, years,

missing birthdays and holidays, so the child understands that it is a lie.

The best thing to say to the children in these cases is to tell the truth "...father has made some mistakes
and unfortunately must be in a place to answer for his behavior

but he's fine, stay calm

we will be able to visit him soon.”

This is another issue related to the children of parents in prison

whether or not to show them the parent in prison

Some social workers say it is not appropriate because the prison environment

is not an environment tailored to the needs of the child

It is true that when you enter prison you have to deal with policemen, environments that are not always
dignified

but it is also true that it is very important for a child
to be to see their parent
therefore, meetings between prisoners and their children should be facilitated.

Until a few years ago there were still walls that divided prisoners from visitors



today many things have changed: many prisons have a playroom or more colourful environments
with games, and the same prison agents are much better prepared to welcome

visiting children

However, this is not the primary topic, the issue is not whether the child goes into a suitable
environment or not, but is to facilitate the meeting between parent and child

All this is said for all the cases were the parent is in prison not for a crime against his own child
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What is vicarious trauma? It is the trauma resulting from being in contact

with traumatized people; in fact, vicarious trauma generally affects those who provide services to people
affected by natural trauma (such as disasters) or people who suffer trauma as a result

of violence perpetrated against them by other human beings

examples are war, terrorist attacks

but also family violence or working with victims of sexual violence

In short, the operator relates daily to the trauma survivors with good will, offers assistance, support and
psychological contact

but this, despite the profound significance of the openness, humanity
and the importance even at the existential level, can nevertheless affect the worker

mental health, and may develop in a source of real



trauma with all the consequences that trauma has on people.
Is very important to prevent and abate the impact of vicarious trauma that operators
and all those workers who are exposed to victims of trauma or violence

such as health personnel, policemen, firement, journalists, volunteers and all those people who for
various reasons get in contact

with traumatized people.

It is important to prevent

vicarious trauma, also more generally termed burnout which also affects people

in helping relationships and that hits hard, in particular, when you cannot recharge

your batteries, or disconnect from work that is heavy and taxating as well as beautiful, and also is
important to

have work -life balance, to keep to be an effective help worker one needs also to take care of personal life,
spending time with family

friends and having some fun. In short, it is a challenge for all those who offer their

helping services with passion, generosity and empathy to also extend that kind of helping relationship
to themselves

because you can not give others what you do not have.

It is therefore morally, ethically and professionally necessary to promote our resilience, health and
wellbeing,

because if we want to give a lot to people we help we must also relate generously with the person

with whom we will be spending each hour of our lives: ourselves.
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Drawing as processing of the vicarious trauma of the small inhabitants of Lampedusa.

On October 3, 2013, a particularly dramatic event took place in Lampedusa. A boat with 500 migrants
sank and 388 of them lost their lives. Among those who died there were women, children, many
young people and for the population of the island of Lampedusa it was a particularly traumatic event
because all the inhabitants found themselves rescuing people at sea and recovering hundreds of
corpses and witnessing the shocking dimensions related to this tragedy. They even found a mother
who was giving birth during the shipwreck with her son still attached to her umbilical cord.

An event of this kind produces a vicarious trauma on the population and therefore we tried, in some
way, in the Local health Agency to offer help by listening and supporting people who had traumatic



experiences. One of the most difficult situations to handle was that related to the traumatic
experience perceived by children, especially in primary schools.

Immigration in Lampedusa is a multi-year experience and everyone (including young people) knows
that often journeys of hope end with the loss of life, but children 6 -7 years old are particularly
sensitive to this type of experience and many of them have begun to have fears, anguish, phobias,
all typical reactions of people exposed to traumatic experiences where lives are endangered and
lost.

For the children of Lampedusa this tragic event had happened in their sea, a sea they experienced
as a source of joy, play and fun; that sea that represented for them an element of joy and lightness
suddenly turned into a sea of death. One of the possibilities that were put in place to deal with the
processing of the children’s vicarious trauma was to propose that they make drawings, these
drawings now show how the children respond and react to this trauma.

A premise must be made: art is a powerful tool to make painful and frightening events tangible, in of
itself art produces liberating effects and also reworks traumatic events. Next we must ask ourselves
what is a traumatic event from the point of view of children. In this case it depends on the type of
event, a traumatic event has different forms, it can be produced by humans (such as wars and
terrorism) or by nature (hurricanes and earthquakes, tornados) and each of these events leaves
specific traces and specific fears in the minds of children. From this point of view it was necessary,
in the case of the shipwreck of Lampedusa, to recompose the emotional and internal fracture that
the children had experienced, linked to the fact that this event could not only be resumed, but also
affect their families, as for a child of 6 and 7 years it is difficult to understand the sense of death and
we know how children bring everything back to themselves. These events and stories of death had
the effect of producing in many children the fear of eating fish (the fish had eaten the dead children
and mothers) or going to the sea side (in the sea there could be some corpses), it was necessary to
rebuild this puzzle of their dimension of serenity in respect to the imagery that was being built on the
island of Lampedusa.

As we said, this was possible with drawing.

Now | want to show you some of their drawing, here is the representation that the kids have made
of their experiences: Here is the island of Lampedusa, a little distant from the sea that is full of dead
bodies,
kids that died with their school back packs or mothers that lost their purses, the purses and back
packs are the symbol of going to school. A mother that holds the hand of a little girl; the fathers are
distant underwater and are going to die; the boat is a safety symbol.

In another drawing of another child there are only two subjects, like the mother and the father in
danger of death and a big fire on the boat - in reality there was a boat that went on fire- and this
father and mother are surrounded by a black sea and a sky full of crosses and of dead people.

This beautiful sea has become a sea of death.



Another child has the perception of death thought the very ordered sequence of coffins in the hangar
of the Lampedusa airport, very often seen on television. What is noticeable, there are small coffins
of different colors the adult coffins are brown but the death of a child is a blacker death and the sea
is very dark sea.

This is another design where you can see the representation of anxiety is less intense, less strong ;
may be due there is the possibility that the family, a family, can lose their child, so a death anxiety
that is more personal, but this drawing is in some way cathartic may be due to the fact tin the sky
there angels and stars  like all the dead people and the children have been transformed.
Through the drawings it was possible to build a narrative of how each child individually perceived
this event, because while the event was collective its perception was specific to each child. It was
important not to offer elements of immediate consolation, but to let each child, by means of the
graphic and verbal processing and the listening that followed the drawings, find personal solutions
to what is anguished element such as the dimension of death and loss that at 6 - 7 years of age is
the greatest anguish for a child.
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culture often the notion of "I made a mistake" is associated with shame and disappointment

fear of losing the esteem of our colleagues - and perhaps

of our the clients - and therefore we may regress in an infantilistic stance

that tends to negate the error, blame others for it, pretend that is not our fault
This attitude of denial prevents us from seeing that behind

every error we can find a treasure of wisdom.

With the right attitude, being not defensive, we can open ourselves to learn from mistakes

mistakes becoming our as teachers that help us to become better professionals
by the way we often

facilitate this to our clients: to learn from experience.

It's funny and tragic: we helping professionals inspire

our clients to learn from their experiences and mistakes, but



we promote this awareness in our clients and less so for us; we are less enthusiastic
about not to defend ourselves and admit that the mistake is ours and in doing so

be open to learning.

A dysfunctional way of viewing errors generating loss of self esteem

when learning from mistakes should increase our self esteem: This is a little crazy,

like that those who feel afraid think they are a coward, ignoring that those who are brave experience fear
but are not

frozen by it, and so those who are intelligent and wise accept their errors and learn from them.

We could learn from our clients that are sometimes more ready than us to humbly accept

to learn from their experience and try to not make the same

mistakes. However we are condemning ourselves to a compulsion to repeat our mistakes

if we refuse to admit that they are our mistakes, because by doing so we are describing ourselves as victims
and we create a situation of self-defined impotence.

Let’s welcome our mistakes as masters of wisdom.

What is your personal relationship with your mistakes?

Please enter your response within this text area

Your response must be between 1 and 1000 words.
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What would you like to do to improve the probability that your mistakes become your
teachers and therefore help you to grow personally and professionally?

Please enter your response within this text area

our response must be between 1 and 1000 words.
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The negative impact on the physical and mental health of people suffering from

any form of trauma is considerable

The World Health Organization states that the various forms of trauma constitute

a real social health emergency

We see that human capital suffers greatly at the physical-mental level

from trauma

The ability to contribute effectively to the prosperity

of one’s community is compromised because those affected by trauma are in need of care
and this consume economic resources

and also by trauma is impaired the ability of trauma victims to produce prosperity

for themselves, their families, their communities and nations.

We can also observe another very worrying aspect for those who

That not only the victims of trauma



become a person with damage to their physical and mental health, but often,

especially for certain types of trauma (such as being victims of violence or sexual violence)

there is a high frequency of becoming perpetrators and thus traumatize other innocent people.

This shift from victims to perpetrators is a terrible thing that shows how trauma is like a virus

that expands if not combated, prevented and treated effectively in the community: a real pandemia.
One can speak of pandemics, that is, as something that is transmitted from individual to individual

quickly throughout the population which causes serious loss of human 21 00:02:45,390 --> 00:02:46,720
capital

In a bio-psycho-social approach we cannot leave the responsibility

of the prevention and treatment of trauma to the health sector alone, but it is a policy
task and therefore of all the institutions - families, schools, work organisations

the world of juvenile justice, legislation must become sensitive to these problems

and also become part of an effective network for the prevention and resolution of trauma

This is in the interest and for the good of all.

Support material

Center for Substance Abuse Treatment (US). Trauma-Informed Care in Behavioral Health Services. Rockville (MD): Substance Abuse and Mental
Health Services Administration (US); 2014. (Treatment Improvement Protocol (TIP) Series, No. 57.) Chapter 3, Understanding the Impact of
Trauma. Available from:

https://www.ncbi.nlm.nih.gov/books/NBK207191.
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Do you already know the concepts illustrated here? What the scientific community today
knows about traumas and their effective treatment?

Please enter your response within this text area

Your response must be between 1 and 1000 words.
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In your opinion, would it be desirable to improve this Unit? If so, in what way?

Please enter your response within this text area

Your response must be between 1 and 1000 words.

Invia salva You have used 0 of 1 submission
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Do you have sufficient periodic updates on the treatment of traumas and the
accomplishment of your work?

Please enter your response within this text area

Your response must be between 1 and 1000 words.
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We will talk about the pervasiveness of trauma: it is becoming increasingly clear that
trauma has relevant impacts on the community and society

In the past, studies on trauma focused more on the acuity of a trauma

and the exposure to events of a certain importance.

Over time the concept of trauma has expanded to include many other aspects

Trauma is something that is pervasive in our 7 00:00:54,239 --> 00:01:01,129 societies, from research we
know that an adult person has been exposed, or will be exposed in the future,

at least once to a traumatic event

From some studies, like the in-depth study of Benguet, we

we know that worldwide the percentage of trauma in various countries is very high, with variations,
but always in high percentages

It is therefore important today to know what are the aspects that protect people from trauma and what
will

increase the risk of trauma exposure.



We know from studies on the subject that trauma is also at the root of many 15 00:01:47,440 -->
00:01:54,780 of the chronic disorders that today have major repercussions on the economy

and on public health, but above all trauma impairs the ability of the individual

to express their potentialities and therefore to become a fully

and effective citizen of the community and society in which he lives

Trauma is even more important if we consider all those traumas that occur during the period
of individual development

when a person is developing 22 00:02:31,160 --> 00:02:40,069 their emotional and social capacities; trauma
can powerfully affect

the development of these capabilities,

seriously undermining the

future development of the individual.

It will therefore be fundamental, and it is today, to deepen our knowledge of trauma

to be well informed about this topic, as we are doing through this course

Supporting material
Understanding the Impact of Trauma
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Adverse Childhood Experience: a very large sample of the population measured

the incidence and results of traumatic effects on children and their negative consequences

on people's lives, but let's start from the beginning

The ACE study, that is, the one that studied the negative childhood experiences of a large

part of the population, was conducted by the largest non-profit organization

of health insurance: Kaiser Permanente, a private non-profit

health insurance in California. They invested many millions of dollars 8 00:01:09,720 --> 00:01:16,970

to conduct this study that has benefited the entire scientific community, because we now know much
more about this topic, replicas of this study have confirmed the original data

average in the population at least one third - therefore one third of citizens - is affected in their childhood
at least by experiencing an adverse episode, by a trauma
A smaller number of citizens is affected by two

types of trauma



and an even smaller number suffers a higher number of traumas

More a person is affected by multiple traumas, the more they suffer from the negative consequences
as if a knife stab will hurt a lot, but being stabbed several times is even worse

Traumas are worse than stab wounds, because they not only have negative consequences
such as stab wounds - on the physical and mental appearance of the victim of such violence
but they are also - in some way - a kind of virus that brings some people affected

by traumas

especially traumas in which you are a victim of violence, sexual abuse, etc

to become perpetrators in adulthood.

It has been said, then, of mental and physical problems

that often the two things are associated. To explain better: people

who are subject to trauma instinctively try to adjust to the trauma, that is to cope, to manage
the event, some aspects of this type of trauma management may be effective

but cost a lot in the long run. For example, some people

may - in order to manage the effects of trauma - mitigate their suffering with the use

of alcohol or drugs, this

creates another problem, aggravating

the situation, because they then become alcoholics or addicts. At the behavioural level

it is known that we tend to avoid contact with others, and by isolating ourselves we are cut off
from "recharging our batteries". Or becoming sexually promiscuous. In short,

adverse childhood experiences are a real social scourge and very costly, because the costs for
treatment and care alone are very expensive. Thus it is in the interest of everyone that we all strive to
prevent and treat the trauma we have suffered from childhood effectively
This not only

benefits the victims, but the whole society.

Supporting material

About the CDC-Kaiser ACE Study



Did you know about the ACE study and its results?

Please enter your response within this text area

Your response must be between 1 and 1000 words.
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STAFF DEBUG INFO

Is the knowledge derived from the ACE study taken into account in your workplace? If so,
which parts?

Please enter your response within this text area

Your response must be between 1 and 1000 words.
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What Trauma informed means? Simply informed about the trauma. It is an approach focused
to prevent re-traumatization and to offer services and design structures that reduce

the risks of re-traumatization and maximize the possibility of providing effective services.

We have come to define good practices as trauma informed practices also thanks to

an attitude of openness and awareness of mistakes made in the past. Mistakes,

obviously, committed unintentionally, out of ignorance,

because we didn't know

that some aspects of the treatments offered in the past were part of the problem and not the
solution: for example pushing clients against their will to remember and reexperience traumas

of the past, re-experiencing some traumatic moments and so on.. 11 00:01:31,660 --> 00:01:38,260 Today,
thanks to what we've learned from our past mistakes,

we have a set of guidelines,

of parameters that help us prevent damage and maximize the benefits in service 14 00:01:53,310 -->
00:01:54,340 delivery;



this is not only in the field of healthcare, of mental health,

but in every area of intervention

- for example, schools, organizations, juvenile justice regulations

or even the laws - in other words a Trauma Informed School is a school sensitive to

trauma issues and therefore also the teachers will be aware that not always an unruly student
is just being mischievous, but may be expressing a discomfort due to trauma, and therefore knowing
this will have a rereferral tool for the psychologist so that student can

be helped if he/she needs to and the problem does not become more serious than it is already.
After all, having an informed trauma approach is not only dutiful, from one point of view
ethical, clinical and mental health perspectives, but it is cost-effective,

to deliver treatments that reduce the damage is in the interest not only of the victims

of trauma but of society as a whole.

Supporting documents

Implementing a Trauma-Informed Approach for Youth across Service Sectors
SAMHSA's Concept of Trauma and Guidance for a Trauma-Informed Approach
Trauma-informed care in child/family welfare services
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Your response must be between 1 and 1000 words.
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The common denominators that are present in every structure, no matter that it is

trauma informed i.e. you don't risk re-traumatizing people that have been already affected by trauma and
offers a safe haven, no matter if it is a territorial structure dedicated to

health protection and promotion, or a school, or a work organization or

an institute for specialized treatment, or even a youth correctional facility

part of the justice system.

Even a community, in order to be trauma informed, must have these common denominators that

have a red thread:

the common denominators are all focused in communicating 10 00:01:21,799 --> 00:01:26,340 and
assuring to the traumatized person

a full sense of security,

physical and psychological, to be in a safe place.



The first trauma informed principle is that the structure must ensure the physical and

emotional security and then the person will have the the certainty, because she knows about it,
but also the experience that nothing will go wrong, no attack, can be aimed

to damage her, it is a safe place where you do not have to to be on allert, in constant alarm, to live
with axiety.

The trauma informed structure is also very comfortable, in all aspects of communication

and metacommunication and therefore the service user is welcome, everybody say welcome, or
welcome back and everybody that the client is a person

is really welcomed. 22 00:02:50,780 --> 00:02:57,900 A structure to gain trust and giving security to service
users must be coherent,

the messages at all levels must be congruent with the actions and

constant in time.

Only in this way can the service user can develop real trust and feel

that the structure is really welcoming and a safe place that can be relied on.

In a trauma informed facility there is no place, wheree violence, shame

and guilt have space, very problematic aspects that can exacerbate or retraumatize those who have
already suffered a trauma.

An informed trauma structure also ensures the confidentiality and

professional secrecy, the privacy of the client, who will not be exposed to this kind
of danger and violence.

In addition, the language

of a trauma informed-person centered structure

will speak clear, consistent language,

that the client can understand and not any cryptic

and professional language

where one needs three university degrees to understand it.
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The second principle of a organisation trauma informed organisation is collaboration and
mutuality, mutuality means that the service user is actively engaged in the

co-creation of the services provided to him and therefore personal power is not managed like in the
traditional structures,

of the mechanistic-reductionist models, where the service user is the designated patient;
no, here the client has his say and

the role it will take is one of active agency in the

process of recovering his skills and potentialities.

A trauma informed trauma structure will promote

the recovery of self-respect, a

crucial aspect for the victims of trauma,

and also recovery of hope, 12 00:01:17,040 --> 00:01:20,600 the recovery of one's potential.



A structure like this will always make clear, especially to itself, that the

recovery of health, functionality of a person with post 15 00:01:36,380 --> 00:01:37,909 traumatic stress,
from trauma, can only happen through effective relationships that staff members

of the structure can establish with the service user.

In short, good teamwork, a good working alliance.

Sharing the decision-making process is a central aspect to ensure the good functioning

of the services provided,

first of all we know well from the research of

Karasek about stress - if | have stressful stimuli but | also have a good deal of power of control,
the stress level will get lowered,

if I have little control on the situation the stress level rises; it's really

this principle at work.

So, to give decision-making power of control to the service user is already part of the cure,

in other words, the person with more control

is better able to overcome his condition.

A structure focused on providing trauma informed services is a structure that does not encourage
excessive disparity of power, excessive levels of power differential between structure

personnel and the clients, but takes active actions of empowerment and recognizes to the person
of the client the right to exercise control and a personal power in the co-construction

of a shared reality.

The trauma Informed structure is systemic and holistic in the sense

that is well aware

that what needs to work at is the social construction of a trauma informed reality;

all aspects contribute to making it as such

so everything, from alpha to omega,

from the beginning of the intake, from the welcoming

to the person of the client who will get treatment,

and how the client is accompanied and helped to live effectively

the aftercare phase.
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The third principle is constituted by the promotion of trust and the ever-present offer

of transparency, important elements for establish a good relationship, an effective 3 00:00:20,620 -->
00:00:29,180 alliance with the user. To achieve this objective is obviously of primary importance

that the staff also live the interpersonal relationships with the other staff members,

with the team based on trust and transparency

and also this in the context of relationships

interpersonal experienced by the staff with the users and their families.

Another important aspect is to respect the limits, keep the boundaries, because first and foremost
just by having clear boundaries we can create clear spaces, not respecting the boundaries

means polluting the settings and creating their dysfunction.

Transparency is fundamental and therefore the policies must be clear, formulated

not in bureaucratic language, but in a clear and transparent language



There is another reason

to be clear, everyone needs to know - especially the clients - in which place they are, which
are his rights and duties, what are the different aspect of the structure and of the staff
who works with him.

For this reason you also need to have a lot of clarity of roles and knowing that the various professionals
that

work in a facility have various skills

and also provide various aspects of the treatment, none

is all-embracing and that therefore, as in an articulate society, the baker makes the bread, milkman
distributes the milk, the engineer makes his work and so on.

Essential for a trauma informed structure is respect for the rights, and the active promotion of the client
rights, it is therefore fundamental

to ask and receive an real informed consent
explaining well to the client how they will be treated the procedures, service delivery and
doing everything possible to make sure that understanding and consent obtained

from the client are real and not mere formality.
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The fifth principle is about the support of peers,
therefore a trauma informed organization

will do everything possible to encourage their
clients to receive the support of 3 00:00:17,170
--> 00:00:18,170 their peers.

This is a very important variable.
To establish security and hope.
First, peer support helps

the people who receive it.to feel
more safe and also to arouse

their hope, that there's a chance of getting
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The fifth principle is about the support of peers, therefore a trauma informed organization

will do everything possible to encourage their clients to receive the support of 3 00:00:17,170 -->

00:00:18,170 their peers.

This is a very important variable.
To establish security and hope.
First, peer support helps

the people who receive it,to feel
more safe and also to arouse

their hope, that there's a chance of getting better;

in short the support of peers is important to build greater self-confidence

in their own potential, also self-esteem.

Peer support also promotes possibilities of collaboration and therefore everything



is positive in promoting the client social role and feel active.

It is undeniable that peer support brings an interpersonal communication that can
really take advantage of the construction of narratives

that I'm a part of a network

much richer and that can help the development of narratives of hope and healing.
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The sixth principle concerns sensitivity of a trauma informed structure to all
cultural, intercultural issues

and gender issues and thoseissues concerning part of the population

or minorities, in order to be

sure to treat all people in a welcoming way and above all

in a democratic way.

Obviously an effective and efficient structure will have no obsolete constructs linked to the past of
unfair and destructive stereotypes towards minorities.

The service provided will be, for example, realy

sensitive to gender diversity and respect

gender equality and then



such an effective approach will facilitate the use

of the cultural backgrounds, traditions,

of its clients cultures and countries of origin.

It will build a reality congruent to its own philosophy; the organization and the
procedures will all be

non-discriminatory and sensitive to diversity.

It will also be able to recognize and face efficiently the historical trauma. 19 00:01:43,060 --> 00:01:47,440
Historical traumas are made up of events

of mass trauma that also affect those

that have not experienced them directly, offering a dramatic example: the Holocaust; not only
millions of people have been victims

of the Nazi delirium, but also their children and grandchildren...

bear the burdens of the reverberation of such traumatic bestiality.
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Schools can do a lot for the prevention and effective management
of traumas and especially

in preventing retraumatization.

Schools are a focal point of the community.

and teachers in particular because

they see their students all the time

and have frequent contact with their families.

The teachers enjoy a certain prestige, deriving from their role in the community.
So if the teachers and all of the school staff

are sensitized to the

parameters of a trauma informed school , and also they have
available to them consultation services from

an expert who can help them make the improvements



that will make the school from a school ignorant

of the problem to school informed about trauma issues, well that school
will not be part of the problem, but part of the solution.

Not only because the teachers

sensitized to the issues of trauma may be

ready to pick up signals

that if they didn't have a trained eye they could interpret

as mere disciplinary problems, but instead - being trauma informed teachers - they will
be sensitive to refer to their

students to specialized professional and see if one

of their student needs professional support whether the student is or has been the victim of a
trauma.

Another significant influence teachers can exercise is with the parents,
that in that way could slowly become trauma-informed parents

and they can give a significant contribution

to this kind of problem.

In short, a trauma informed school

is the fullfilment of a school's vocation, which is to have

and effectively disseminate knowledge

that will allow their students to function as proactive citizens of the polis.
So, a trauma informed school

is fully prepared to fulfil its school' mission

in the best sense of the word.

Supporting material
Creating Trauma Informed Systems - Schools
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We Will be illustrating some of the lessons
learned from our experience of 20 years of work
in the

services aimed at minors and their families and
that are focused on creating pathways to help.

support and intervene in support of minors
exposed to situations of violence, witnessing
violence,

abuse or other traumatic experiences.
Over time, the most important things

have been: the need and the importance to build
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We Will be illustrating some of the lessons learned from our experience of 20 years of work in the
services aimed at minors and their families and that are focused on creating pathways to help,
support and intervene in support of minors exposed to situations of violence, witnessing violence,
abuse or other traumatic experiences.

Over time, the most important things

have been: the need and the importance to build - beyond scientific-technical expertise-

an appropriate relationship to create a safe environment for the child.

The term safe, should be declined in the dimension of listening

of needs and respect,

particularly important in situations in which the minor comes out of experiences that have
violated the sense of security and respect and continuity of life, in these instances

a situation of profund respect is fundamental in order to resume an evolutionary path.

Wath means a dimension of respect? It means a real dimension of listening,



empathic listening and not centering

on protocols and operators' needs, but centering

on theinner world

of the minor, his needs, the pace of the child, which

must be respected since, often we find ourselves dealing with minors who have developed
a stance of self-defense and self-protection.

It is therefore important that the professional

does not try pry out defenses (wanting to know, asking questions)

but respecting the pace of the minor, being aware that the defense

are the best way found by the minor to cope with an impact that has been

overwhelming. So slowly, gently making the defenses less indispensable

we will be able to meet the core of the heart of that minor.

Experience shows us that it is important to be focused on the needs of the minor.

We will now discuss our experiences of our social assistance activities that

for eigth years we have spent at the Rome municipality dealing with prevention,
protection and support of minors and their families.

In accordance with the above mentioned importance to be focused on the needs

of the minor, we can broaden this reflection underlining the need to be centered on the characteristics
and the uniqueness of any situation, so... also centering on all those involved, in addition to
the minor definitely also his parents. In everyday work as a social assistant

is mainly focused on working with the parents, since the minors who suffer

or have suffered one or more traumas

are usually taken care of and followed up by some othe professionals

properly trained to support them.

With regard to the activity of the social worker, he or she is focused on accompanying the
families in the process of awareness

of their difficulties, criticalities, fragility,

but also the behaviors that have caused damage and suffering in their children, and also helping
to build support networks in order to support them in the acquisition and use

of adequate parental responsibility that guarantee

the child's right to grow up

quietly in his family,



in a context of protection and safeguard.

According to our experience, the elements preponderants one need as a professional
working in this area is with these clients are definitely the technical and scientific skills
schills of professionals, but surely also skills and abilities concerning

more the personal sphere, we refer to all that you can consider

of the "inner-world"of the professiona: his own emotions, prejudices,

resonances, projections that we tend to do and let's connect with each other;

as well as being helping professionals we are people

that encounter other people.

What happens when we work

with abusive parents? trying sometimes, even often,

feelings or emotions of anger, outrage, indignation and also sometimes

of fear; surely what

we want to say is that we don't have to pretend that these emotions don't exist, they're part
of us and they'd still be in the helping releshionship. the important thing is,

to know how to recognize them, so that we can manage and make sure that they don't affect
the reality in front of you, which is to do so that the personal subjectivity is not

the language through which one interprets what you have in front of you, confusing the

plans of reality or the roles. Sometimes the helping professional, confused by emotion, tends to assume
the role

of the one who gives directives and the parent becomes simply the victim of the operator's decisions;
this certainly does not help the facilitation of the protection of minors, because
if you are not fully focused on the reality of the faced situation is not

possible to understand and perceive the needs of minors and thus effectively orienting the professional
intervention.

for wat concerned the direct relationship with the minor, the intervention of the social worker

is in that case more reduced,

since there are strong emotional components

some times a social worker may want to respond to his personal need to give to the minors the affectivity

and the care they did not receive, other times attempting to overstep in the role of clinical professional
helpers

who follow them and help them clinically in the processing of their own trauma.



Important note
You can skip doing this exercise if you do not work in any role in the field of helping professions.
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We Will be illustrating some of the lessons learned from our experience of 20 years of work in the
services aimed at minors and their families and that are focused on creating pathways to help,
support and intervene in support of minors exposed to situations of violence, witnessing violence,
abuse or other traumatic experiences.

Over time, the most important things

have been: the need and the importance to build - beyond scientific-technical expertise-

an appropriate relationship to create a safe environment for the child.

The term safe, should be declined in the dimension of listening

of needs and respect,

particularly important in situations in which the minor comes out of experiences that have
violated the sense of security and respect and continuity of life, in these instances

a situation of profund respect is fundamental in order to resume an evolutionary path.

Wath means a dimension of respect? It means a real dimension of listening,



empathic listening and not centering

on protocols and operators' needs, but centering

on theinner world

of the minor, his needs, the pace of the child, which

must be respected since, often we find ourselves dealing with minors who have developed
a stance of self-defense and self-protection.

It is therefore important that the professional

does not try pry out defenses (wanting to know, asking questions)

but respecting the pace of the minor, being aware that the defense

are the best way found by the minor to cope with an impact that has been
overwhelming. So slowly, gently making the defenses less indispensable

we will be able to meet the core of the heart of that minor.

Experience shows us that it is important to be focused on the needs of the minor.

We will now discuss our experiences of our social assistance activities that

for eigth years we have spent at the Rome municipality dealing with prevention,
protection and support of minors and their families.

In accordance with the above mentioned importance to be focused on the needs

of the minor, we can broaden this reflection underlining the need to be centered on the characteristics
and the uniqueness of any situation, so... also centering on all those involved, in addition to
the minor definitely also his parents. In everyday work as a social assistant

is mainly focused on working with the parents, since the minors who suffer

or have suffered one or more traumas

are usually taken care of and followed up by some othe professionals

properly trained to support them.

With regard to the activity of the social worker, he or she is focused on accompanying the
families in the process of awareness

of their difficulties, criticalities, fragility,

risks guidelines issued by folds in 2012 compared to practice

psychological with people Igbt line non the importance of taking in

considering the attitudes of speaker of help towards homosexuality

and bisexuality intended not only like knowledge of the effects of

stigma about these people but also how awareness of how much one's own



implicit and explicit attitudes compared to the hours of sexuality, and therefore...
personal expertise on these thematic but also personal

personal look at these issues may affect

evaluation and intervention

The commonalities that can be extrapolated from

all documents produced so far can be so summarized.

Offer acceptance and support

by respectfully listening unjudged and

empathetic that helps the user to reduce the discomfort caused by minority stress
Take appropriate measures in the phase of getting to know these people
the assessment must be directed to the knowledge of the

girl and in all her complexity considering the interactions and
interconnections between minority stress mental health and dimension
spiritual interior as well as the position sexual orientation occupies in the
general functioning of the individual.

Encourage and support active ways of

coping we know that for teenagers in general it is very important to feel
active agents in particular when it comes to

stressful events the rapporteur to help will have to try to

help the user to favour developmental strategies

cognitive and emotional of the same appreciate the dimension again
foundational in adolescence

the role played by friendships of municipalities and

the Igbt community will see that the minority stress can result in
marginalization and isolation

a fundamental objective is to increase the

ability to use the support social.

Explore and develop identity

and identity dynamics constitute a very important aspect

and founding adolescence and in the adolescence of

Igbt people it is important that these people can explore and integrate

without necessarily having to choose an identity at the expense of the expense



the other as in the case of the dichotomy male female.

Understanding conflicts and promoting their integration

the aid report should favour

dialogue and integration between the parties of if possibly conflicting as
This can happen for example in the case of sexual orientation and belief
religious understand meaning underlying requests to modify

sexual orientation or to make a restorative therapy

in such cases you need one trained psychotherapist

world with a demand analysis appropriate welcoming means and
exploring that desire and by bringing it back to complex dynamics
family and social psychology that could lead the boy with the

girl to consider unacceptable a constituent part of one's own

identity.

You'll buy exploring the walking process.

Catch the minority levels stress in relation to the conditions of

double minority where the individual is discriminated against not only because
of bisexuality homosexuality but also other conditions covered by

social stigma

Take into account the weight that the lesser of stress minority stress a
in torque dynamics and important to remember that gay couples

and lesbians are neither recognized nor by the main religions nor

by the legal system of many countries connected this is to be considered
everything related to homogeneity and lack to the

poor legal regulation of this type of family formation

Supporting Material
Trauma-Informed Approaches for LGBQT* Survivors of Intimate Pariner Violence: A Review of Literature and a Set of Practice Observations
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Growth after trauma refers to a phenomenon
of personal growth that some traumatized
individuals

experience as a result of their trauma.

In other words, not only does the trauma cause
considerable, serious damage to the body and
the

psyche of the individuals affected,

but in addition to all the damage they suffer
there is also this phenomenon,

that a significant number, even if not a majority.
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In other words, not only does the trauma cause considerable, serious damage to the body and the

psyche of the individuals affected,

but in addition to all the damage they suffer there is also this phenomenon,

that a significant number, even if not a majority, of trauma victims

experience.

of the human species, or maybe we should talk about the resilience
of all life forms that have developed

by the evolution of life on our planet.

We want to underline that this, once again is a clear example of the wonderful resilience

No matter what, the tragedy of trauma impacts the person, is a severe "smackdown",



it hurts and offends the person,

and therefore, is a real earthquake, the tremors of which impact both the

psychic and physical plane of an individual.

However, in such upheaval, as is often the case,

not all the results are destructive

because when a person is overwhelmed by a trauma

he or she needs to cope 21 00:02:13,920 --> 00:02:17,540 with the new reality and some individuals
adapt by growing from that experience.

On an existential level they have

a growth experience, in other words

they become more open, more rooted in their values, their moral and spiritual aspects, livingin a
more significant and life affirming ways,

with themselves, others and the world with new

and deeper meanings.

A personal example: | remember the emotions that | experienced reading a book written

by a colleague - Victor Frankl - who experienced the tragedy and all the related traumas

to be captured, as a Jew, during Nazism

and imprisoned in a Nazi extermination camp;

in the extermination camps, before to kill the people, they would attack

the prisoners in their dignity, however a number - even a small number of

people not only survived on a physical level, but in spite of all the traumas, also at the 36 00:04:01,970 -->
00:04:09,670 psychic level, they became better people and therefore, as Frankl reports in his

book "A psychologist in a lager" prisoners like him would take every effort,
depriving themselves of the little food they had, to give

loving support to unluckier inmates

that being sick or weak, were in danger of be sent to the famous showers in the gas
chambers to be exterminated.

The people that survived and was freed at the end of this Nazi madness

had become a better person, in spite of their physical weakness, and psych traumas
with a more significant relationship at the existential level with himself, others, the

world; an aspect that makes us meditate and perhaps it gives us some hope.



Supporting material
Growth after trauma
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In clinical work with traumatized children
through a psychotherapy model based
on play called play-therapy.

According to the model of Virginia Axline, an
American psychotherapist.

That studied with f Carl Rogers and that has
brought the basic principles developed

by Rogers in the field of adult psychotherapy in
the clinical work with children.

Her work was first published in the book "Play
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In clinical work with traumatized children

through a psychotherapy model based

on play called play-therapy.

According to the model of Virginia Axline, an American psychotherapist.

That studied with f Carl Rogers and that has brought the basic principles developed
by Rogers in the field of adult psychotherapy in the clinical work with children.
Her work was first published in the book "Play therapy" in 1947.

The postulates highlighted and outlined by Rogers,

are the bases for understanding the inner world

of the child that Axline refers to, every child has an innate tendency

to actualize his inner potential 12 00:01:08,940 --> 00:01:10,890 and all his behaviors

are striving to achieve this goal.



A second postulate speaks of the child

Capacities for self-regulation, no one better than he knows what's best for himself.
A third postulate see the child

actively searching all those experiences

that may be conducive to his development, and the expression of his potential
while he will tend to refuse all those experiences that he consider unfavorable.

In this perspective, play therapy allows to the child to

express oneself in the best

possible conditions,

precisely because in a safe climate, containing and facilitating, the

child has better chances to express his potential.

The facilitating climate that

is provided by play therapy allows the child to grow stronger, to get to know himself
better and to correctly symbolize his experiences

in other words, to be able

to give expression to emotions and feelings.

Access to the child's inner world is

possible through so-called preferentials that are: The play, the drawing, the

fairy tale. Through these channels the child is able to express in a way

more spontaneous and free, as channels that belong to him , and that's the way it is...
able to express his needs, experiences and emotions.

In the play therapy process the therapist will be careful to

reflect to the child all that emerges through the play and then tuning in

with the child emotions.

This allows the child to broaden his awareness

Of his own behavior.

The availability of construction materials in play therapy

Is important because it is the way in which the child is involved. In that sense,

for example, to have a lot of material available of play allows the child to express himself
at liberty, to move at liberty inside

the environment, this becomes an experience for him...

highly significant:



the moment the child feels free is

facilitated in self-exploration

and, through this, does the change happen.

produces the use of personal power, the empowerment.

Returning to the construction of the setting, the

presence of many materials, for example, sheets of paper, various colors, plastiline

to model, sand trays for creating scenes or the presence of books,

fairy tales books that we can illustrate or read together;

along with the presence of puppets that allow

the child to express himself at his best: as an example, the use of two puppets that the child
and the therapist can wear, like puppets,

and wearing them the child makes them

parts of himself and can thus interact with the therapist, but making the puppet speak as a channel
of communication, which is important because by making the child can open up more
deeply and effectively.

In this sense the puppets can interact

as if they were autonomous entities, it's important for the therapist to look directly at the puppets
and not at the child, this facilitates

the use as a channel of expression that

he's not himself. The fact that they represent animals is a facilitating element because

for the child is easier to identify with the animal than with a human

figure. The therapist in this process with these

game materials will only accompany

the child in this path and - quoting

Axline - during a psychotherapy course the child will point the way

and the therapist won't direct it but follow it. In fact, the moment the child is free

to express himself, self-adjustment becames possible.

This is one of Rogers' earlier mentioned postulates.

In this perspective play therapy is effective in working with children who have undergone traumatic
experiences

traumaticexperiences, since the creation of a climate of safety, containment and freedom

allows the traumatized client to express



himself at his best and start
processing his experience.

The importance of play 80 00:07:02,279 --> 00:07:10,349 is further underlined by research in the field
neuroscience, particularly significant

is the contribution of Panksepp, which in its free "the ecology of the mind" identifies
seven basic emotional systems present in the mammals.

Among these systems the one that most

interests us is the identification of the circuit of play, a genetically determined circuit
which produces positive effects in the brain of mammals.

Panksepp found that

at the genetic level the play circuit is present in all mammals and therefore

they all have it in common. These researches enhance the importance of play for cognitive and emotional
growth,

relational

and has proven itself that play facilitates coping skills,

e.g. social cooperation.

The fact that play has been confirmed

as a spontaneous, genetically rooted activity, allows us to do some thinking

when we're dealing with a child... who doesn't play. A child who doesn't play is

somehow indicative of a child who

at that moment it expressing a malaise.

Play therapy is a psychotherapeutic intervention highly effective with children
suffering,with discomfort, but

more with children who have 100 00:08:46,750 --> 00:08:48,840 ...traumatic experiences;
so play therapy underlines the point

that the child,

when is regarded as a person who

can tell, share and express all his emotions, feelings, anxieties.

and fears, but in a protected, secure environment. and respectful of the child himself and
his peculiarities.

All this can help the child to overcome the experience

traumatic experience and allow him to grow up in a way that is wholesome.
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of trauma and, like all psychological diagnostic
tools,

may only be administered by psychologists.

Among the various instruments that exist there
is the Projective Wartegg Test,

a semi-structured, drawing based test.

Itis a test that can be administered from 4 years
of age and up. until adulthood.

It consists of a paper form on which 8 boxes
delimited by
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There are various instruments for the evaluation of trauma and, like all psychological diagnostic tools,
may only be administered by psychologists.

Among the various instruments that exist there is the Projective Wartegg Test,

a semi-structured, drawing based test.

It is a test that can be administered from 4 years of age and up, until adulthood.

It consists of a paper form on which 8 boxes delimited by

a black frame inside which is already present a small stimulus sign;

the person taking the test will have to complete a drawing inspired by what

is already present in the box, do it box to box and make eight drawings in total.

It is a very simple psychodiagnostic tool to administer, even in terms of timing,

and is based on drawing, a communication channel definitely preferential and facilitating for the child,

as mentioned earlier about play therapy.



Being a preferential channel for the child facilitates its realization.

The Wartegg test is based on a system of very accurate decoding and interpretation.

Despite the simplicity of administration the decoding system is very articulated

and accurate and refers to Crisis-Wartegg system: a procedure developed by the professor
Crisis, which, in general, allows to obtain a description of how personality works

of the individual to whom it was administered the test.

With respect to the specificity of the trauma the test allows, through the reading of certain
indexes, to identify in the presence of a trauma, in terms of its impact on the individual,

and everything that can come out of it... if you've been through a traumatic experience,

this on both a cognitive, emotional and a relational level.

The Wartegg test does not begin as a test specific for the assessment of the trauma, however
can make a significant contribution in this field

The report that comes out after decoding, which takes place through a first phase

where the drawings are translated into acronymes, the initials in indexes, and these read in configuration
of indexes that outline and describe aspects of functioning of the personality -

The strength of this test is in its simplicity. and immediacy and can give a description

of what the impact of the trauma was... on the psychological functioning of the individual
himself.

Next to Wartegg's test, which has a projective nature, there are also questionnaires

trauma assessment questionnaires, to name a few: the Hopkins Symptom Checklist - 2 which is a

guestionnaire developed by the University of Harvard and was created to 34 00:03:54,220 --> 00:04:03,470
assess the presence of symptoms in refugees children refugees (who have had this

experience), another questionnaire is the Trauma Symptoms Checklist for Young Children
a questionnaire which is not filled in directly by the subject but the caregiver, finally the Coping
Responses Inventory

which is administered from the age of 12 years and up and is a self report questionnaire
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Europe has been the scene of massive traumatic events that have had a negative impact

on large sections of the population.

After all, trauma, in all parts of the world, is very widespread.
About 70% of the population

will suffer in the arc of his own life at least

rom a traumatic event,

ha lot of damage is produced by this;

It's a real pandemic: thatis

very widespread, and as such is so severe the damage at the mental,
physical, behavioral,

social, economic levels that trauma causes

that one would think this would have

alerted the nations of Europe,



among the most advanced countries in the world, to invest in research,

know-how, financing and skills development to manage effectively this pandemic - as we do
for many other phenomena -.

But, unfortunately, it's not the case; unbelievable. but true how little has been done.

There are exceptions to this, virtuos nations - like the Scandinavian countries- for example,

in Sweden they have equipped themselves not only at the level of of effective treatment of traumatized
people, but

also at the social level, addressing with foresight

the problem; in every city there is present

a trauma task force;

professionals - such as social workers

- are well-trained on how to manage and prevent these

problems.

Many other European countries, however, have not been equally effective.

Suffice it to say that Belgium, where there is an excellent pro capita income, excellent capacities for
development, industry, services, etc, until a few years ago they had not developed

effective ways to train helping professionals with updated and effective skills.

At the university, the social construction of professional profiles was not sufficiently updated to help
professionals to acquire the needed

skills to be really effective in dealing with this kind of problems. The situation, therefore, is not today
absolutely satisfactory, with variables - such as

England and the Anglo-Saxon nations in general

which have developed in a

farsighted way the possibilities of training and investing resources in facility building
that can be of help and offer treatment to traumatized people, and also

carry out prevention.

However, in many countries, for example in Italy, there is still a long way to go
before we will have acceptable quality standard

to have the situation under control.

Positive work has been done, of course, by the trauma scientific societies that have been
created in recent decades; these have offered in part

a substitute for what would be the

task of the university educational process of the various health professions to create



and offer training, updates

and even the chances of obtaining qualifying diplomas

for the treatment of trauma.

A lot is still is to be done and this is also an ethical, moral imperative, but
especially for social health and rights the health rights of individuals.

In Italy, art. 33 of the Constitution, like so many other European constitutions, says
that health is a right of every citizen, so we must protect and promote

Everyone's health: and this is a healthy imperative.
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We've reached the end of the second form of this course. | would like to express my heartfelt thanks
everyone who helped make it happen,

including each of you who participated and

in many cases actively participated. Thanks to all those who have given honest feedback,
reported your local situation, suggested and given permission. To use material,

of the maps and knowledge that thanks you have improved this course in the
subsequent editions.

A sincere thank you to the team that has worked

truly with great generosity and commitment to realize this work in which they believed,
in the aims and objectives.

Thanks to all colleagues outside the institute

who have agreed to work for free e



make your own image, your own contribution

and also your own material to be shared free of charge and disseminated through
the portal to this course.

Thanks to all the IACP staff who generously

has contributed as much with all their heart and their mind to share their
experiences in this difficult field of treatment of traumatized minors.

Thanks also to all the organizations who have collaborated with us and finally a
thanks to all Care project partners Path that have assisted us in every way and
even with their sympathy and affability.

Last thanks, icing on the cake,

is to the project manager and all colleagues of the University of Turin, Luca Rollé
is really is one of the best project managers that we have encountered in the various European projects
that we participated in;

also to his colleagues of the University of Turin, Faculty of

Psychology, they're wonderful and they've made

everything and more to facilitate our task.

So thank you, thank you all and good work. and good continuation with the other modules.
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1. What is a helping relationship?
O An affective relationship based on the aid of one partner to another
O Arelationship established between a professional and a service user
O Arelationship that meets the needs of the professional and the service user

O A doctor-patient relationship

2. The general systems theory was formulated by:
O Wertheimer
O Maslow
O Rogers

O Von Bertalanffy

3. What is the WHO?
O World Science Organization
O Social Medical Organization

O World Health Organisation



4. The Person-centred Approach was founded by

O C.Rogers

O 0. Rank

O ). Bowlby

O A Maslow

5. Which of these conditions necessary for the establishment of an aid relationship was not theorized by C. Rogers?

O Empathy

O Unconditional positive acceptance

O Resilience

O Congruence

6. Working Alliance

O It concerns the contractual arrangements between the worker and the employer.

O does not concern the individual but only of the group

O Itis desirable form of collaboration in a helping relationship

O This is the set of rules laid down by the professional and which the service user must comply with

7. Lack of empathy in the helping relationship

O itis a professional quality

O serves to better understand what the user is saying

O is a recommended action to prevent burnout

O it prevents a helping relationship from being effective

8. What is a complex post-traumatic stress disorder?

O is an alternative term for post-traumatic stress disorder

O is a disorder derived from chronically traumatic experiences

O s a statement used when the symptoms of post-traumatic stress disorder persist for more than 6 months

O itis a disturbance caused by a group trauma

9. Which of the following characteristics are not desirable in a "Trauma Informed Care" care system?

O Valuing the patient in all aspects of care

O Adopt neutral and supportive language

O Make a correct screening on what experience can be defined as traumatic

O Training staff on trauma and its effects



10. What is the most common etiopathogenic factor in the development of psychological trauma?

O Repeated experience of physical and psychological neglect by caregivers

O first-hand experience of natural disasters

O First person experience of sudden death

O Experience of child sexual abuse

11. Informed trauma care means:

O A set of techniques that accompany the EMDR facilitates traumatic reworking

O Atype of psychotherapy

O A systemic approach to the management and care of people with traumatic experiences

O A specific hospital ward for people with traumatic experiences

12. Assisted violence is defined as:

O Trauma from attending catastrophic events

O Situation in which a minor assists, directly or indirectly, or perceives the effects of acts of violence committed on figures of reference
affectively significant for him or her.

O Type of violence inflicted by one parent to the other parent with the psychological and/or material support (obtained through
psychological manipulation) of the child

O The trauma derived from witnessing phenomena of general violence

13. What are the recommended intervention actions in case of witnessing violence?

O Detection, Protection, Evaluation, Treatment

O Observation, Evaluation, Treatment, Family Mediation

O Detection, family accommodation, treatment, family mediation, family relocation

O Removal from the family nucleus, Family mediation, family relocation

14. According to the WHO report published in 2013 on the prevention of child abuse in Europe, how many children under the age of 15 die from
child abuse?

C Between 800 and 900

O Between 500 and 600

O Between 900 and 1000

O Between 400 and 500



15. The PTSD complex differs from the PTSD in that it:

O the PTSD complex is typical of childhood

O the PTSD complex is present in cases of violence within a relationship of trust

O the PTSD complex is present if next to psychological symptoms there are motor symptoms

O the c PTSD omplex is present exclusively in women and minors

(i ]
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@ 3.1.0. Introduzione Prima Settimana

Welcome. In these two weeks we will be
exploring the subject of scientific research in
greater depth.

In particular, during the first week we will
present some definitions of research, and try to
enumerate its typologies

depending on its applications, its objectives and
its technigues.
We will observe the process that leads us from

the expression of a theoretical problem (from
theory)
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Welcome. In these two weeks we will be exploring the subject of scientific research in greater depth.

In particular, during the first week we will present some definitions of research, and try to enumerate its
typologies

depending on its applications, its objectives and its techniques.

We will observe the process that leads us from the expression of a theoretical problem (from theory)
to the methods that allow us to explore it,

producing data that can be interpreted and used. We will then integrate and examine in depth

the fundamental principles, limits and benefits of Action-Research, as a starting point

and my colleagues will explain the meaning of Action-Research,

to then get to explaining Evidence-Based Research.



After that, we will delve into advantages and challenges of the integration of
Evidence-Based Research in

Trauma-Informed Care. In particular, the international relevance of the topic provides us with a transversal
perspective

on the critical points and strengths of

transforming research into clinical practice. Here we will analyze

the main and related elements of good practices in scientific literature,

some of which are informative. We will ask ourselves,

and we will try to understand the meaning of training needs,

and how these can in some ways be supported, taken into account, by the organization.
We must not forget that a Trauma-Informed Care approach certainly has an aspect,

an impact, that is fundamental in both the organization

and in the individual members of the organization. From here, we will take advantage of this space to go
and discuss

scientific dissemination in the development and implementation of specific interventions
in Trauma-Informed Care. Arriving towards the end of our journey this week,

we will go into the evaluative aspects in organizations

that develop or attempt to develop Trauma-Informed procedures or processes.

In fact, they can offer their employees,

their collaborators, their volunteers, training and information on Trauma-Informed Care,
as well as offering possibly effective interventions related to

research evidence in psychotherapy, or rather in Evidence-Based therapy.

From here we will accompany each other and move on to the second week,

that will allow us to examine further issues related to research.

| wish all of you a pleasant course week and a good lesson,

on my behalf and on behalf of all my colleagues.
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Discovery, gathering and passion- Sharing, future.
Culture and knowledge.

Progress.

Discovery for a better future.
Anticipation.

Development and bravery.

Nice and stimulating.

Hard and exciting.

Passion, creativity and dedication.
Challenge.

Development.

Future. Innovation, perseverance.

= &5 = Next »

VIEW UNIT IN STUDIO

Start of transcript. Skip to the end. "

Discovery, gathering and passion- Sharing,
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Culture and knowledge.
Progress.

Discovery for a better future.
Anticipation.

Development and bravery.
Nice and stimulating.

Hard and exciting.

Passion, creativity and dedication.
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Sacrifice, but a lot of satisfaction.

Opportunity.

Progress.

Comprehension.

Hard work, freedom and study.

Ambition.

Evolution.

Effort.

But also, fun.

Curiosity, innovation, prosperity.

Research is human nature, a man who does not do

research is a man who does not solve problems, he is a man who does not exist.
Research is curiosity, it is desire to know reality, and most of all,

for those who have done it, it is the priceless joy of discovery.

Reading Material
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UNIT 1: DEFINITION OF RESEARCH

ARTICLE

It is not easy to define the boundaries of what research is and is not. Over time, many definitions

have been given. Let's take a look at some of the most recent:

"The research simply seeks the answer to certain questions to which it has not been given a
response and the answers depend on human efforts, [...] In reality, research is simply the
process to arrive at reliable solutions to a problem through the planned and systematic

collection, analysis and interpretation of data.” (Singh, 2006, p.1).
"Research is a creative process of discovery that develops according to a pre-established

itinerary and according to pre-established procedures that have been consolidated within the
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Teaching is a craft. It’s both an art and a science.
Which is why great teachers always

experiment and make tons of mistakes. But how
do you know what's actually working?

Well one option is action research. Here you can
identify a question, test out

a strategy. gather data and determine if it works.
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Teaching is a craft. It's both an art and a science. Which is why great teachers always
experiment and make tons of mistakes. But how do you know what's actually working?
Well one option is action research. Here you can identify a question, test out

a strategy, gather data and determine if it works. The end result is something

dynamic, innovative, and tied directly to your classroom.

Action research dissolves the barrier between the participants and the researchers.

In other words, the teacher actively participates in the situation while also conducting the
research. There are many action research frameworks

but they generally follow a similar process. You start out in Phase 1, planning for research.
Here you begin with inquiry, where you define a specific research question.

It needs to be something that can actually be tested.

Next, you conduct a literature review to gain a deeper understanding of the topic.



Finally, you move into the design process where you determine your data methods, consider
ethical issues, get the required permissions, create deadlines, and set up the systems.
Next you move into the action phase. This is where you engage in multiple cycles

of experimentation and data collection. Your data collection might include

qualitative data like observations, artifacts, and interviews or

guantitative data like rubric scores surveys, or achievement data. After where you move
to analysis. You'll often start by organizing the data

with charts or graphs and looking for specific trends.

You might also discuss it with peers, free write in a journal, or create a cluster map
before eventually writing out your results. Finally you have your conclusion.

This is where you share your research with the world and reflect on your own practice.
This will ultimately lead to newer questions and the cycle will continue as you refine

your craft as a better, more creative teacher.

Reading material
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UNIT 2: ACTION RESEARCH
ARTICLE

Traditionally, the task of research has been to extrapolate laws inscribed in the nature of the
world by analyzing phenomena objectively. The researcher must face the phenomena he studies
from an absolutely neutral position. Research is by definition addressed to theory; it tends to
generality and to build models as universalistic as possible. Action, on the other hand, in
common experience is imbued with motivations, desires, emotions and knowledge that are
often not logical, are contradictory and aimed at doing, obtaining and transforming. Action is
directed towards practice, it is linked to the particular and to the singular, localistic and
situational, historicized, not always predictable in its origin and in its outcomes (Amerio, 2000).
Action-research was born with the intent to combine these two dimensions that traditionally

have been seen as separate and irreconcilable. The two cornerstones of action-research, which

Download the PDF
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and indicates the encounter between worlds
which until then
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The term Action-Research was introduced by social psychologist Kurt Lewin in the 1940s

and indicates the encounter between worlds which until then

had been considered separate and opposed: research, which aims at reflecting on things,

and action, which instead aims

at changing things.

Action-Research therefore allows to create an alliance between the cognitive aspect,

Research, and the applicative aspect, Action, and expresses a transformation

in the way of conceiving, planning and doing research in Human Sciences, in which the complexity
of the studied phenomena is not simplified but, on the contrary, accepted and taken in account.
Action-Research is always carried out by Lewin in a group setting

as the group is that psycho-social place

within which people build their actions and is also a tool that can facilitate



processes of change.

Action-Research can be described as a family of research methodologies whose objective,
as we have said, is to simultaneously activate a path of action

(in other words, of change) and of research (in other words, of understanding phenomena).
This path takes place through a flexible process that consists of a spiral of cycles,

each of which is structured into three consecutive stages: planning, execution

and reconnaissance/inquiry; the latter stage is aimed at assessing the results of each phase,
to prepare a rational basis for the next phase and to change, if necessary,

the original plan of action.

What happens after the first cycle of Action-Research?

Once the results have been analysed (and the potential change that has been produced

in relation to the initial situation has also been analysed), a new cycle of the process begins,
in which the new elements that emerged from the activity

carried out in the previous cycle are inserted; these cycles are repeated until the problematic situation is
exhausted.

Planning, execution and inquiry are supported by a critical assessment

in which participants ask themselves what worked, what did not work, what was learned,
and what can be done differently.

The critical evaluation of each cycle allows action-researchers to correct any errors

and to re-adjust the actions to the actual needs that emerged in the course of the research itself.
What is the goal of Action-Research?

The objective of Action-Research is to generate change:

change in behaviour, habits,

contexts and so on.

The basic assumption is that the status quo does not enable the well-being

of individuals and that only through change can the situation improve.

Change, therefore, must be provoked, then analysed and understood,

and it must be lasting.

According to Lewin, for change to be lasting, it must go through three phases:

the ‘unfreezing phase’, which is obtained by acting on the factors of resistance to change
which are often linked to adherence to social norms;

the ‘moving phase’, for example changing and developing new beliefs,



values and attitudes on the basis of new information,and shifting

from an old situation to a new one;

then, there is the ‘reconstruction phase’ or ‘refreezing’, in which the new situation that has been created
stabilizes around a new balance, that is, the new values, attutudes,

and behaviours which are established and integrated into the rest of the system.

An important aspect of Action-Research is the active involvement

of the recipient, who in actual fact is both the recipient and actor

of the intervention and must be put in a position to share the aims of the research itself.

The basic assumption of Action-Research is that the people with whom we work are active individuals,
with skills and competences that must be involved in the research process.

When adopting the Action-Research approach, one cannot ignore the active involvement of the people
to whom the intervention is addressed, and one must create a situation of collaboration

and confrontation with the recipient-actors of the intervention.

Another characteristic element of this family of research methodologies

that is Action-Research is the absence of a predefined intervention method to be applied.

In fact, this method is constructed together with the group starting from some crucial principles

and on the basis of the responses observed during the course of the work.

It often happens that the initial model is modified, since the choice of methodology

and actions to be implemented are built during the process.

So far, we have illustrated the aspects that define Action-Research.

Let's now check the elements that differentiate it from the experimental method.

We have said before that in the Action-Research there is no fixed intervention.

Those who adopt this approach therefore allow the hypothesis to emerge during the process

and change its course through continuous monitoring.

Another element of difference is that, in Action-Research, we do not try to define causal relationships,
verify hypotheses from the literature or determine the results of treatments on representative samples
with the aim of confirming or falsifying

general theories.

In Action-Research, throughout each cycle, the phenomenon on which we are intervening comes more
into focus.

We do not care about the measurability of variables and the objective is to solve problems

by examining different paths that cannot be anticipated a priori, but that become the result and also



a tool of the group.

Finally, a further element of differentiation is the way in which the final results are presented;
in the case of Action-Research, they are illustrated to the entire group

or the entire community in participatory ways, using simplified,

accessible language rather than the technical-scientific jargon which characterizes experimental research
reports.

The objective to be achieved through the presentation of data is to generate new evaluations
that allow the definition of possible opportunities for improvement.

Lastly, on the basis of what has been said so far, we can summarize the main assumptions underlying
Action-Research:

The fact that it is practical and contextual.
Action-Research takes on as its target the problems of a group or a community;

therefore, it is contextual in its natures, or in other words, it is localized research which takes place within a
context;

it is aimed at change and focuses on the group dimension

rather than on the individual, both when it comes to analysing
processes and defining of solutions and results that have emerged;
Moreover, Action-Research features multiple stages

and a cyclical nature which is given by the design of the research, which is configured as an alternation of
phases

of knowledge and action; it places participation at the centre,
in terms of cooperation and interdependence
between researchers and the group, or researchers and the community.

End of transcript. Skip to the start.
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We have already examined the general assumptions of Action-Research, which we defined

as a cluster of research methodologies.

Now let's zoom in and focus on a specific ‘member’ of the Action-Research family,
that is, on Participatory Action-Research.

The central element of Participatory Action-Research is precisely focusing on the idea

of a shared knowledge between the researcher and the recipients of the intervention,

who are simultaneously recipients and actors of the intervention. As previously mentioned, the focus of

Participatory Action-Research
is to consider that there is a shared knowledge aimed to design and restore

the meaning of collective action.

Participatory Action-Research deems it important to design and conduct Action-Research




in a collective way through the participation of technical experts but also of people who belong to the
context in which it intervenes,

and who are able to take advantage of local knowledge and expert knowledge by bringing out
the multiple points of view and perspectives that are present

within that specific context.

At the basis of Participatory Action-Research interventions there is the principle of participation,
intended as a tool and also as an objective of the social change of intervention.

Participatory Action-Research recognizes that a problem arises from a group that is in difficulty
in a specific context and at a precise and well-defined historical moment.

The researcher therefore notes the problem, he/she does not generate it, and his/her role is to help the
group and the community

to identify the key aspects in order to be able
to continue with action.

Those who adopt the Participatory Action-Research approach must therefore create a situation of
collaboration and discussion with citizens

and operators regarding the definition of the problems
to be investigated, the conduct of research, and the

preparation of change.

Reading material
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UNIT 3: PARTICIPATORY ACTION RESEARCH
ARTICLE

As Vargiu (2008) highlights, the field of action-research brings back very different
experiences, but united by the fact that they pursue two main objectives: understanding
and change. By analysing the literature, it is possible to define action-research as a
"family of approaches" (Reason 1994, Reason - Bradbury 2006) oriented to "place
research at the service of the community, through the activation of participatory
practices for the purposes of social change. This implies substantial differences with
respect to other forms of research, regarding the objectives that the researcher sets
himself, his epistemological assumptions and his practices. (p. 206). According to the
author, this "family" is associated with many approaches and practices, including: 1)

action research, 2) participatory research, 3) participatory action research, 4)
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Now, there are different types of research evidence out there, and it's

really important that we understand the different types. There's quantitative
research, and quantitative research is research that looks at interventional
studies and outcomes research. It's the type of studies that you do a lot of
statistical analyses with. These types of studies are things like clinical trials,
randomized control trials, case control studies, and the highest levels would be
meta-analyses and systematic reviews. Clinical practice guidelines for the

most part are based off of quantitative research analysis. There's another type
of research out there and it's called qualitative research, and qualitative
research is really done to understand the human behavior, how people are
responding to their situation. So the types of qualitative research you see

done, and it's very often done in nursing and Social Sciences, are studies like



phenomenology, where you look at the phenomenon of being sick or having a
certain condition. It also means looking at ethnographic

groups, this is based out of anthropology, so we look at groups of people who have
a certain condition. We know that qualitative research is very very

important to how we deliver care today, because you need to make sure that your
patients are having a good experience with the care they're receiving. Now, the
highest level of research is considered secondary research and this is the thing
that we call a systematic review or meta-analysis, and what is different about a
systematic review and in meta-analyses is that it brings the same level of

rigor to the review of all the research studies that have been done on a

specific topic. It brings the same level of rigor to the analysis of all those

studies. Here's another caveat: systematic reviews are very different than
literature reviews because systematic reviews and meta-analyses actually have
to be peer reviewed so that means two or more people have to be appraising all
the studies that are included in a systematic review or a meta-analysis.

When you do a systematic review you also need to look

at a few other things to make sure that, it's important to how we provide care to
our patients. You need to look at: is it really feasible the results of the

systematic review? Can | really implement this with a specific patient population?
Is it going to be appropriate? Is it meaningful to patient populations and to

my practice as a health care provider? And is it going to be effective? Is it

really going to make a difference? We do know though that research evidence is
not created equal, so it's really important when healthcare providers take

a look at the research that they get from a search, they need to determine

what level of research they're looking at. At the base we have all the original
research studies and these are the things like the randomized control

studies and those type of things. The next level up would be the systematic
reviews in the meta analyses: again, the systematic review meta analyses is done
by a researcher looking at all the original research around a certain topic,

doing a critical appraisal of it and a synthesis of it and then putting it

together as a systematic review, so that's considered the higher level of

research in the hierarchy of evidence. But at the very top is our clinical



decision support, and

clinical decision support are tools that healthcare

providers can use they read immediately and they go put into practice

immediately. Now, why is this important? Because health care providers at the

bedside do not have time to read a hundred, two-hundred, three-hundred-page

systematic reviews or

meta-analyses and then go make a decision

about a patient: they have to read the evidence and put it into practice

immediately and that'

decision support tools

s what clinical decision support tools do. All clinical

should be based on systematic reviews, meta analyses,

evidence summaries or the best available evidence.

Evidence-based research
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UNIT 4: EVIDENCE-BASED RESEARCH
ARTICLE

The term evidence-based research (EBR) was coined in 2009 to indicate the approach that
counteracts the significant source of waste in biomedical research (Robinson, 2009) which was
mainly due to primary studies performed without a systematic review of available evidence.
This was considered neither ethical nor scientific (Lund, H. et al., 2017). Evidence-based
research always starts from a systematic review (SR), which includes predefined research
questions, inclusion criteria, research methods, selection procedures, quality evaluation, data
extraction and statistical analysis (Lund, H. et al., 2017). Systematic reviews are used to
understand and prioritise research and whether it is necessary and useful to the community or
a possible source of wasted resources because it does not produce new scientific knowledge.

The guidelines suggested by Evidence, an open access journal of the GIMBE Foundation
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The following is an example of a survey method by Bean & Creswell (1980, p 321-322):

“The site of this study was a small (enrollment 1.000), religious, coeducational, liberal arts college in a Midwestern city with a
population of 175.000 people. The dropout rate the previous year was 25%. Dropout rates tend to be highest among freshmen
and sophomores, so an attempt was made to reach as many freshmen and sophomores as possible by distribution of the
guestionnaire through classes. Research on attrition indicates that males and females drop out of college for different reasons
(Bean, 1978; Spady 1971). Therefore, only women were analyzed in this study. During April 1979, 169 women returned
questionnaires. A homogeneous sample of 135 women who were 25 years old or younger, unmarried, full-time U.S. citizens,
and Caucasian was selected for this analysis. Of these women, 71 were freshmen, 55 were sophomores, and 9 were juniors. Of
the students, 95% were between the ages of 18 and 21. This sample is biased toward higher-ability students as indicated by
scores on the ACT test. Data were collected by means of a questionnaire containing 116 items. [...] The majority of these were
Likert-like items based on a scale from “a very small extent” to “a very great extent” Other questions asked for factual
information, such as Act scores, high school grades, and parents’ educational level. All information used in this analysis was
derived from questionnaire data. This questionnaire ha benn developed and tested at three other institutions before its use at
this college. [Authors discussed the instrument.] [...] Multiple regression and path analysis were used to analyze the data. [...]

(Creswell, 2014, pp. 181-182)

The following is an example of a qualitative research (Cardano, Ortalda, pp. 242-243)

"The aim of the research was to study the initiation into smoking of pre-adolescents (Frohlich, Potvin, Chabot, Corin, 2002). After
having reconstructed the prevalence of smoking among pre-adolescents in 32 territories of Quebec and having acquired
relevant information on the constraints and "structural” resources that now hinder, now authorize the habit of smoking in this
population - the presence of cigarette shops, the presence of public places where smoking is not allowed, the presence of
subjects who monitor compliance with the rules governing the sale of cigarettes to adolescents and smoking in public places -
the authors focus their attention on eight territories in which they lead focus groups. In each territory, the participants are
recruited through the mediation of the teachers of the local school, thus putting them in charge of groups of boys and girls who
- in all probability - knew each other and frequented each other before the focus group. In this study, the mutual knowledge of
participants becomes a resource and not a limit, offering researchers the opportunity to access speeches that, perhaps less
"domesticated", took shape in the context of the participants' lives. The latter, moreover, strengthened by mutual support,
were able to deal with a topic - the habit of smoking - which was difficult to discuss in front of an adult interlocutor with
greater serenity. Knowledge of the ethnographic context, of the linguistic codes of social practices widespread in the territories
where the focus groups were anchored is what allowed the authors to face the difficulties commonly associated with the
realization of a focus group with a natural group: the call to shared experiences not fully explained in the speech, the use of
slang expressions, the use of index expressions.”

(Cardano, Ortalda, pp. 242-243)
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Quiz 3.1

4 points possible (graded)

1. A scientific research...
O Should always take into account previously acquired knowledge
O Starts with data collection
O Always allows a faithful recording of reality

O Always uses a single method

2.In Action-Research...
O The researcher should be completely neutral towards the object of research
O The participation and cooperation of researchers are encouraged
O An attempt is made to extrapolate laws inscribed in nature through objective analysis of the phenomena

O No social changes should be produced in the research context

3. Which of these steps is NOT part of every evidence-based research project?
O Evaluation of the results
O Validation of theory through practice
O Formulation of research hypotheses

O The systematic review of the literature

4. The central element of Participatory Action-Research is:
O The focus on the idea of a knowledge not shared between the researcher and the beneficiary of the intervention
O The clear and absolute separation between Action and Research
O The a priori choice of the problems to be investigated and the tools to be used
O The focus on the idea of a shared knowledge between the researcher and the beneficiary of the intervention

o
Show Answer
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UNIT 1: EVIDENCE BASED RESEARCH IN TIC/TIP: INTERNATIONAL
PERSPECTIVE

ARTICLE

One of the main themes in the organization of services dealing with traumatized minors and
one of the major requests coming from these is how to guarantee adequate and effective training
for professionals on evidence-based interventions (Ruzek & Rosen, 2009). When observing the
situation of the implementation of treatments and evidence-based guidelines from a general
perspective, despite the importance of this theme in the field of public health, an unevenness
of implementation and limited attention on systematic evaluation and long-term effects of
training programmes can be inferred (Ruzek & Rosen, 2009). Furthermore, from a comparative
perspective, Delaney (2006) underlined another relevant aspect: on an international level, the

guidelines and their implementation in elective treatments throughout clinical practice vary
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Bryson and colleagues (2017) lay an interesting premise that is useful for distinguishing two levels of reflection applicable to the analysis and

evaluation of the themes of this module. The authors separate trauma-specific treatments (that is, intervention techniques aimed at the

reduction of trauma-related symptoms) from TIC as a general perspective which aims at a transformation of the care system, including in TIC an
understanding of trauma-related stress responses on every level and in all aspects of the organization of services. Despite widespread request
for the application of TIC principles in services and despite the advantages that it might bring, scientific contributions on the implementation of

TIC for underage clients is, unfortunately, limited (Bryson et al., 2017). Ruzek & Rosen, in 2009, already observed that the dissemination of

evidence-based treatments focusing on PTSD-related symptoms was one of the key elements to which organizations supporting people affected
by trauma were committed, and that, as a result, we witnessed an increase of scientific literature dealing with organizational factors linked to the
implementation and dissemination of best practices. Despite this, in a previous analysis introduced by Delaney (2006), confirmed by Ruzek &

Rosen (2009) and by Bryson and colleagues (2017) themselves, a high volatility of practice use rates emerged, such as restraint and isolation.

Furthermore, as highlighted by Valenkamp and colleagues (2014) and also by Bryson and colleagues (2017), few studies tested the effectiveness

of these interventions when compared to alternative methods of admission.

The volatility of intervention methods, according to Ruzek & Rosen (2009), would open up the necessity of proceeding to a comparative analysis
of guidelines and international best practices in order to make them more based in the field of organizational change proposals and more
evidence-based oriented on a policy level. Bryson & colleagues (2017) attempt, through a systematic review of scientific literature, to highlight
what factors make the application of TIC work, for what kind of user, in what circumstances, in what direction and why. The strategies considered
most widely shared in scientific contributions are: 1) a change-oriented leadership; 2) the use of research data to inform practice; 3) staff
development; 4) the use of tools that prevent restraint and isolation; 5) the role of users in the context of their stay; 6) debriefing techniques. In
the face of the need to analyse the operational complexity of these elements while also linking them to the territorial and organizational
peculiarities, the authors’ invitation for services dealing with TIC application is to advance in the attempt of demonstrating, through the process
of scientific research and in a longitudinal perspective, the effectiveness of both efforts and changes applied for the betterment of the safety of
patients, as well as the long-term outcomes of treatments. Coherently with this perspective, Lang and colleagues (2016) underline how important
it is to reach a consensus on what constitutes a trauma-informed service and how to effectively measure the factors involved. First of all, central
issues are: how to reach an optimal screening procedure; how to best operationalize the founding principles of TIC in daily work with subjects
exposed to potentially or certainly traumatic events and what the best methods may be to enhance services dealing with this population.
Currently, there is little research dealing with the efficacy of changes in the admission of patients in a TIC-based organizational level and

how/how much these changes are useful to the health outcomes for participating users.

A challenge underlined by the researchers could in fact be the integration of EBPs research and best practices, in order to enhance the quality of
the implementation these services offer (while also considering the analysis of the scope of economic impact of these initiatives), through the
development of staff competences, of screening procedures, of policy change capabilities. A critical role in this direction can be played by the
leadership, who should support a process of change, sometimes radical, even on the level of organizational culture (emphasis, for example, on
the importance of TIC). Training on trauma is an essential component, but it is not sufficient for an organization to be trauma-informed. Another
important aspect, as specified by Kramer and colleagues (2013), is the collaboration between different agencies dealing with assistance for
miners and their families, who should possibly share the principles of TIC. On this last aspect, the authors analyzed the efficacy of training
oriented towards the acquisition of specific knowledge with longitudinal administering of adequate survey tools (before and after training) as
well as a follow-up survey in order to analyze how much these acquired competences result in changes in the relevant service. On this specific
aspect, an interesting theme is the analysis of barriers met by the whole staff and the structuring of comparative research (with randomized

groups) meant to examine the usefulness of different strategies employed and further training needs, also longitudinally.
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When talking about the theme of dissemination of research in organizational settings, Ruzek & Rosen (2009) underline its
complexity: the models dealing with dissemination highlighted how it depends on multiple factors interacting with each other on
different levels (individual and organizational). Briggs and colleagues (2012) show how it is recognized that a change in knowledge
represents the first step towards organizational change, but the verification of how much this is shown through or translates into an
actual behavioral change is just as fundamental. Two aspects seem important: the systemic and multilevel complexity of the
dissemination of scientific content in organizations, and the process that connects knowledge and practice through a complex
mechanism of individual and organizational change. This process brings to the fore one of the most frequent resistances to the
implementation of new best practices: the fact that the choice of their application in the organization is often experienced as “top-
down” and, therefore, is not very well endorsed by clinicians (Rohrbach et al., 2006; Ruzek & Rosen, 2009). Indeed, in this case, the
commitment of operators in changing their organizational praxis is a nodal dimension. As suggested by the scholars’ contributions,
an arrangement in which the agreement about change is negotiated by the leadership with subordinates, while keeping local needs in
mind, contributes to success in its implementation (Durlak & DuPre, 2008; Ruzek & Rosen, 2009). Another central theme is the fact
that healthcare organizations often do not have specialized personnel on their staff dedicated to EBP research, to studying of best
practices and strategies for their application, and, in particular, to analysising and systematising continuous integration of scientific
research’s results (Berwick, 2003; Ruzek & Rosen, 2009).

With regard to this, Marvin & Volino Robinson (2018) highlight the need for organizations to have a vision that contemplates the
analysis of the institution or service itself regarding the skill or the readiness in accomodating and sustaining interventions of change
(literature calls it “organizational readiness”, and it can be measured on an organizational, group or individual level). Dealing with
this dimension in the planning phase is definitely relevant to sustaining the application of new practices, to analyzing the possible
barriers in the process and sustaining the beliefs and positive attitudes towards organizational change. An across-the-board
consideration for this theme is the centrality that should be assigned to the recommendation of building targeted strategies for
change in a specific organization (Augustsson et al., 2017; Marvin & Volino Robinson, 2018). Research demonstrates the importance
of leadership and of managerial vision in co-constructing the way of change in sync with professionals and in sharing a culture
oriented towards the application of TIC, that is devoted, first of all, to the analysis of staff needs.
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| think what we have to start the conversation with first, is really trying

to understand what trauma-informed means, and that frequently, in the organizations
that | work with throughout the country, people will call me and say “we've you

know we've had a commitment to be trauma-informed for years and we really
understand why this is so important and we really aren't getting anywhere.

There's, you know, we know there's some next steps that we have to take but

we've never really been able to get organized and never really begin able to

do that next thing”, and what what we did at the National Council is, we developed

a tool called the “organizational self-assessment” and with that tool we

took the thoughts and the ideas from the leaders of the field, leaders in the

field such as Roger Fowler and Maxine Harris and Judith Herman and Sandy Blum,

and tried to synthesize their work in a way that expressed the practices and



principles of what it means to be trauma-informed, so for example “safety

first” or transparency and, you know, mutuality and choice and voice and
control and collaboration and giving people control back in their lives and,

so, you know, what we did is we created an instrument called the “organizational
self-assessment” using those those pieces of the practices and principles to
operationalize what it looks like in an organization to move towards being
trauma-informed, and it's, the OSA is a Likert scale of zero to four with a

not applicable included, we took and created the seven domains of
trauma-informed care and in those seven domains is where you capture those
principles. Under each domain there are multiple standards and those standards
are not the only standards, but the idea of the OSA is to get organizations to
think a little bit differently about the work that they do. So, for example in the
seven domains, the first domain is “screening and assessment”, so we want

to to have an experience for

people upon entry into an agency where screening is done, but we also want to
have people have the opportunity to talk about anything, any of their
experiences, in a sensitive way and over time. If I'm someone coming into an
organization and | may be very very scared or | may not trust you

if you're the intake coordinator but what | want to be at, what we want to be
able to do is to to create an environment where people do feel

comfortable answering some of those questions. And people need to be trained
in how to ask the questions, they need to be trained in how to establish the
relationship from the very very first time anybody walks through the

door. The second domain is “consumer-driven care and services” and

you know I'm so thrilled with Community HealthCore and the way they're thinking
about the work they're doing and the numbers of peers that are being trained
and are being utilized in really wonderful wonderful ways, and that's not

the only piece. Peers are able to see services through a very very different

lens: we know what it's like to go through a screening and assessment

process, we know what it's like to be funneled into a group that really is not
working for us, we know what it's like to be retraumatized by the system and being

able to have that voice is part of all of the work, that's one piece of consumer



driven care and services, but it's looking at things from that real
recovery-oriented perspective where it's consumer driven, it's person centered and
that | have that if I'm the person receiving services | have an opportunity

to say what works for me and what doesn't. I'm really bringing that voice

and making sure that peers, consumers clients, but however you frame the
language that people have an opportunity to really talk about what's working well
in the organization and what doesn't work well. We also talked about workforce
development in an educated trauma-informed workforce and that is

including clinical training, clinicians need to have adequate training to do

their jobs but if I'm the receptionist what does it mean for me to be a person
working in a trauma-informed organization? Every

person makes a difference, if I'm the van driver, if I'm the maintenance person, |
make a difference in creating that community where people feel that they

can begin to heal. And also thinking about compassion fatigue for staff, in

our earlier work today we were talking about internal customer service, it's how
every person in the organization treats each other. You cannot have a
trauma-informed organization if staff is so overworked that

they experience compassion fatigue, so you know, thinking about the needs of
staff but also thinking about how that impacts if I'm not taking care of myself
how can i really be there for another person? It's also about good clinical
supervision are you supervising in a way that's trauma-informed rather than
supervising in a punitive way? Domain 4 is evidence-based in emerging best
practices, it's always looking at, it's not saying “this is the one thing that

we're doing in is evidence-based and never looking at the new and emerging
things that are happening”. It's always having an eye towards the good

stuff, and really, you know, providing the training for staff, using peer

delivered evidence-based best practices like “WHAM” Wellness, Whole Health Action
Management, where peers are really helping other peers, you know, take

control of their own physical health. Or “WRAP”, Wellness Recovery Action Planning,
is a great trauma-informed tool to use that's evidence based, and then

creating safe and secure environments. People cannot heal if they do not feel

safe. If you're on hyper alert, if you feel like that you're walking into an



environment that does not welcome you where you do not feel safe,

nothing good is going to happen. | had somebody tell me, | was in a meeting, and
they repainted, they just repainted and updated their reception area, and one

of the clients came in and said “Are we moving?” and the person said “No, why?”
“Well we figured, if you were making it this

nice we were going to have to leave.” and that's an

indicator that people did not feel highly valued, it was a huge lesson for

them. People deserve to be treated in a place and in a way that says “I

respect you, you're valuable”, you can't begin to heal until you begin

to fill those things. And then domain six is about building community partnerships,
whoever we are in our community we have to work to make communities,
trauma-informed healing doesn't happen in a vacuum so if | receive great

services at your program but | go out to, you know, department whatever and they
treat me like I'm, you know, mud on the bottom of your shoe, it undoes all the
good work | did when | was working with you, so really really reaching out into
the community and help the community understand what it means to be
trauma-informed. And finally, domain seven is all about “Performance Improvement”:
How do you know what you're doing is making a difference?

If 1 do X is this going to work for me? Is this working for the people that we

serve? Am | doing client feedback surveys? Am | asking clients about the level of
safety that they feel? Am | surveying my staff? And then once | do the survey do |
do anything about what it was? | just surveyed so, you know, the way we use

the OSA is, we ask organizations, when they start the assessment, that's

their baseline, and then we ask them over a period of time to do it again, so they
can see the progress that they've made. And then we use a number of other tools,
a performance monitoring tool, and implementation guide to help

organizations move forward, but that's kind of the OSA in a snapshot, very quick
snapshot, because it's a long process, the OSA is not

designed for organizations to just say “okay we're done now”, it is not a

checklist, it's a way to guide conversations, to begin to make

significant change within the organization.
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TIC could be defined as an evidence-based approach in reacting to trauma, which focuses on
the ability (or lack thereof) of staff members to take part in a vision of care for a traumatized
patient, as a critical precursor for success or failure in adopting strategies meant to reduce the
risk of retraumatization of the user (Marvin & Volino Robinson, 2018). In this, it is
fundamental to carefully take in the complexity of stories in which trauma is generated by
different and individual experiences. Policies, procedures and daily operation could potentially
be additionally traumatizing experiences or elicit responses linked to the individual functioning
of the traumatized person, preventing them from receiving the care they need. In order to keep
these situations from happening, and from generating frustration in staff members, turning to

specially structured and internationally recognized best practices might be useful (see, for
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Quiz 3.2

3 points possible (graded)

1. A study by Ruzek and Rosen (2009) has shown that in the international context of trauma-related treatments:
O The treatments were applied uniformly throughout various countries, highlighting the effectiveness of the approaches used
O The needs of specific sub-groups were adequately addressed
O The same treatments were equally effective in adults and children

O The training programs were implemented in different ways, highlighting the need for the definition of core competencies

2. Trauma-Informed Care...
O Aims to transform the care system, focusing on the ability of staff to participate in a vision of taking care of the traumatized patient
O Aims to reduce only the symptoms related to trauma, focusing on intervention techniques
O Implements techniques such as restraint and isolation

O Is used exclusively with minors

3. One of the advantages of scientific dissemination in trauma-related organizations is:
O The possibility of expressing exclusive interest in issues related to working groups
O The implementation of evidence as a top-down decision by the leadership

O The possibility of starting a process of implementation of the most recent evidence-based practices, aimed at improving the well-being of
staff and patients

O The transition to generic treatments that work for all patients

(i ]

Show Answer

SUBMISSION HISTORY STAFF DEBUG INFO

< Previous Next »




Course > 3. TRAUMA: research, evaluation and outcomes »> The Intervention evaluation process > Definition and premises

o This section is a prerequisite. You must complete this section in order to unlock additional content.

€ Previous =] & & =] [£4 Next ¥

Definition and premises VIEW UNIT IN STUDIO
[ Bookmark this page

Learning material

Guyadeen & Seasons (2018) highlight how, similarly to many other disciplines, “the field of planning has its own brand of evaluation” (p. 98) that
can be classified into two branches: “plan evaluation and planning evaluation. Traditionally, evaluation in planning was considered independent
of program evaluation and involved the use of specific evaluation approaches. The planning discipline currently argues that there is a benefit to
building stronger links between program evaluation and evaluation in planning” (p. 98). In the public health system, evaluation plays an
important role in the development of policies and programmatic planning. “Both processes follow a problem identification and definition phase”
(p. 99), followed by phases of formulation, implementation and, finally, evaluation. The last phase aims to assess the success of the intervention
and to identify areas for improvement of the program (Pal, 2014; Guyadeen & Seasons, 2018). As specified by Guyadeen and Seasons (2018): “It is
a structured process that aims to create and synthesize information about interventions in order to make judgments regarding resulting
changes, the desirability of an intervention, and the degree of adaptation between intended and unintended outcomes (McDavid & Hawthorn,
2006)" (p. 99). The process of evaluation can also be focused on the cost-effectiveness of programmes and plans and it can be considered of
particular relevance in public sector organisations: reasons of political or legislative responsibility imply that planners should demonstrate the
benefits of their actions or proposals to the public and to the community (Vedung, 2010; Guyadeen & Seasons, 2018).

Craig and colleagues (2008) highlight “how complex interventions are widely used in health services, in public health practices and in areas of
social policy that have important consequences on health” (p. 1). These initiatives present challenges for operators dealing with evaluation, which
go beyond the applicative and methodological difficulties that evaluation processes about the success of an initiative must address. As a matter
of fact, “complex interventions are usually described as interventions that contain several interacting components” and have multiple
“characteristics that evaluators should take into account” (Craig at al., 2008, p. 1). In this, for example, key questions in the evaluation of complex
interventions could be: are such interventions effective in daily practice? Do the effects vary according to the target group or context? How does
the intervention work? What are the key elements and how do they exert their effects?

In general, from a procedural and processual point of view, best practice consists in systematically developing interventions. This means that:
“Best practice is to develop interventions systematically, using the best available evidence and appropriate theory, then to test them using a
carefully phased approach, starting with a series of pilot studies targeted at each of the key uncertainties in the design, and moving on to an
exploratery and then a definitive evaluation. The results should be disseminated as widely and persuasively as possible, with further research to
assist and monitor the process of implementation” (Craig et al., 2008, p. 2).

To begin clarifying the elements involved in this complex process, Rychetnik, Frommer, Hawe & Shiell (2002) provide us with the following
definitions:

INTERVENTION: it can be conceptualised as a set of actions aimed at an objective that involves a change or produces identifiable outcomes. To
promote greater well-being or to protect health status are the main objectives of public health interventions, which are distinct from clinical
interventions that, generally, have the aim of preventing or treating distress in individuals.

CONTEXT: it refers to the social, political and/or organizational setting in which the intervention is planned/designed, implemented and
evaluated. The contextual features that are considered relevant for an intervention vary according to the type of intervention. For public health
interventions, political, organisational, socio-economic, demographic and environmental factors are important.

EVALUATION: it is the process of determining the value of an intervention by comparing it with predetermined and defined standards.
EVIDENCE: it implies the interpretative reading of the data collected through formal research or specific investigations implemented according to

the standards of the scientific method. The Evidence-based practice highlights and deals with the desired consequences of an intervention and
considers central effectiveness (also in terms of cost) considering the data on the implementation and the outcomes of the intervention.




Moreover, PROGRAMMES are composed of sets of activities aimed at achieving a specific related result or set of objectives (McDavid & Hawthorn,
2006; Pal, 2014; Guyadeen & Seasons, 2018). Programs are generally designed as means for transforming resources into activities to produce a
desired result (McDavid & Hawthorn, 2006; Guyadeen & Seasons, 2018). PLANS, which can assume the feature of a guide, a sort of programmatic
and planning vision, have a predominant role in the organization of interventions or initiatives for a community (Baer 1997; Ryan, 2011;
Guyadeen & Seasons, 2018). They may have overarching goals as they offer a vision oriented to future developments: they incorporate facts,
objectives and policies that can be translated into a physical or tangible development model and address multiple community problems (Berke
et al., 2006). Programmes can be part of the implementation strategies of a plan (Guyadeen & Seasons, 2018). As described by Guyadeen &
Seasons (2018): "It is important to note that plans are evolving tools that need to be continually reviewed and updated to remain relevant to
evolving needs, knowledge and experiences (Brody 2003). In this respect, evaluation should play a key role in ensuring the applicability and
relevance of plans and programmes” (p. 99).

First, evaluation could be considered “an empirically oriented discipline that generates information about programs” (Guyadeen & Seasons, 2018,
p. 99) with the aim of improving them and/or guiding future decisions. Secondly, there is an emphasis on both the functioning of the programme
and the results. That is, the evaluation is not only about the effectiveness of the programme, but also about the process. As a matter of fact, it is
focused on the way in which programs are administered; it includes an analysis of the organisational methodologies used to deliver the
programme, the inputs used (e.g. Resources), the results (e.g., the tangible measures), and cost-effectiveness (Howlett, Ramesh & Perl, 2009;
Guyadeen & Seasons, 2018). Finally, programme evaluation is used to try to make programmes more efficient and effective (Weiss, 1998;
Guyadeen & Seasons, 2018), and as a means of ensuring accountability and assuring quality (Cousins et al., 2014; Pal, 2014; Guyadeen &
Seasons, 2018).

For these reasons, decisions on interventions in the public health field should be based on a deep assessment of the strength points regarding
the innovations proposed, but also of the gaps and weakness aspects in the evidence supporting their application (Rychetnik et al., 2002). Critical
guides in the field of intervention assessment, which identify and assess multiple dimensions of evidence, allow adequate consideration to be
given to issues such as relevance and transferability, providing specific and justified recommendations for practice (Rychetnik et al., 2002).
However, it is equally important to balance rigorous evaluation and overarching purposes to distinguish between a systematic assessment of the
available evidence and the complex socio-political process that determines political and practical decisions (Rychetnik et al., 2002).

In addition, Rychetnik, Frommer, Hawe and Shiell (2002) underline “the distinction between the assessment of evidence and the process of
policy-making or operational decisions on the implementation of interventions. Research-based evidence is only one of several factors taken into
account in these decisions” (p. 119). The authors further specify:

“Public health interventions tend to be complex, programmatic, and context dependent. The evidence for their effectiveness must be sufficiently
comprehensive to encompass that complexity. The evaluation of evidence must distinguish between the fidelity of the evaluation process in
detecting the success or failure of an intervention, and the relative success or failure of the intervention itself. Moreover, if an intervention is
unsuccessful, the evidence should help in understanding whether the intervention was inherently faulty (that is, failure of intervention concept or
theory), or badly delivered (failure of implementation). Furthermore, proper interpretation of the evidence depends upon the availability of
adequate descriptive information on the intervention and its context, so that the transferability of the evidence can be determined” (p. 119)

As Craig and colleagues (2008) pointed out, in practice, evaluation is carried out through a wide number of approaches that impact on the
possibility of choice between interventions and assessment methods. Moreover, in the field of complex interventions, various sources (e. g.
political acceptability) can significantly inform researchers and influence the adoption of an ideal evaluation program. Furthermore, experimental
methods are increasingly accepted as methodologies for evaluating policies, but political or ethical objections can limit their use. Evaluation
should play a central role in the critical approach to intervention. If planners decide to apply non-experimental methods, they should be aware of
their methodological limitations and, consequently, interpret and disseminate results with caution. In this, researchers "should be prepared to
explain to decision-makers the need for adequate development work, the pros and cons of experimental and non-experimental approaches, and
the trade-offs involved in settling for weaker methods. They should be prepared to challenge decision makers when interventions of uncertain
effectiveness are being implemented in a way that would make strengthening the evidence through a rigorous evaluation difficult, or when a
modification of the implementation strategy would open up the possibility of a much more informative evaluation” (Craig et al., 2008 p. 2).

More specifically, researchers (Craig et al., 2008) stress that, to develop a complex intervention, the evaluation process should follow a series of
steps:

Identification of existing evidence on the subject: what is already published or disseminated in the scientific community about similar
interventions (systematic and high-quality review of the relevant evidence including methods used to evaluate process and results);

Identification and development of the theory: the rationale of complex programs of intervention, the expected outcomes and the way in which
the change is to be achieved may not be completely clear from the start. One of the first key tasks is “to develop a theoretical understanding of
the likely process of change by drawing on existing evidence and theory, supplemented if necessary by new primary research. This should be
done whether the researcher is developing the intervention or evaluating one that has already been developed” (p. 2);



Maodelling process: Structuring an accurate model of a complex intervention before making a full assessment enables planners to include and
collect information useful for both the intervention design and the assessment. More studies may be needed to progressively refine the project
before a full evaluation is carried out. Another useful aspect in the preliminary design phase is economic evaluation, which can help project
proposers to identify weaknesses and fill in gaps.

Finally, researchers should pay attention to general statements about which models are suitable for the type of intervention for the different
questions and circumstances, and choose a study design based on the specific characteristics, such as the expected effect size and the
probability of selection or bias of allocation. “Awareness of the whole range of experimental and non-experimental approaches should lead to
more appropriate methodological choices” (Craig et al., 2008, p. 3).

In the field of programme evaluation the main types of evaluation are the formative and the summative ones. Evaluations focused on improving
the performance of a program are considered formative because they provide feedback aimed at improving the results of programs or
increasing efficiency (McDavid & Hawthorn, 2006; Posavac & Carey, 2007; Guyadeen & Seasons, 2018). Training assessments produce
information useful for making immediate decisions about a program, such as improving some parts and/or modifying processes (Shadish, Cook
& Leviton, 1991; Guyadeen & Seasons, 2018). Evaluations focused on results, that occur once a program is finalized or almost complete, provide
information about whether a program has achieved its goals and/or whether the process is worth continuing (McDavid & Hawthorn, 2006;
Posavac & Carey 2007; Shadish, Cook & Leviton, 1991; Guyadeen & Seasons, 2018).

To summarise, as indicated by Wandersman and colleagues in 2000, the evaluation process is complex and articulated (Figure 1).
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According to Guyadeen & Seasons (2018), “the historically dominant evaluation medel is science-driven and highly technical with a strong
emphasis on quantitative methods”. Scientific research methods and techniques such as systematic randomized research designs and
experiments are considered integral to the evaluation process (Alkin 2013). This approach to evaluation focuses on measuring effectiveness and
efficiency (Greene 1994)" (p. 100).

Scholars have been working for a long time and not without disagreements on how to evaluate it, its objectives and contents, and its indicators
(Jacobson et al., 1999). For example, a widespread practice in the field of evaluation concerns the analysis of how (mainly in quantitative terms)
programmes promote or hinder the achievement of objectives. This approach requires clearly identified objectives and congruent indicators. The
evaluation of effectiveness is a complex process and it is not free from the responsibility of undertaking relevant decisions: as Craig and
colleagues (2008) point out, in assessing the effectiveness of an intervention, randomisation must always be considered as the method of choice
(e. g. to prevent selection errors). If a conventional randomised trial between parallel groups is not appropriate, other randomised
methodological study designs should be considered or, if an experimental approach is not feasible, quasi-experimental or observational projects
could be considered.

Regarding the analysis of the outcomes of the intervention, if the research plan is carried out in accordance with the scientific method, it aims to
confirm or disconfirm the existence of a causal relationship between the intervention and its effects and understand the reasons behind its
effectiveness or lack thereof. The study design also defines the level of evidence arising from it. The systematic review of randomised controlled
trials (RCTs) is one of the most widely used and recognised methods for providing the best level of evidence on the effects of prevention and/or
treatment interventions (Rychetnik, Frommer, Hawe & Shiell, 2002). Long-term follow-up may be necessary to determine whether expected
results occur or whether short-term changes persist: “although uncommon, such studies may be highly informative” (Craig et al., 2008, p. 3).

About the levels of evidence in the evaluation of public health interventions, these are the subject of further study in the scientific literature
because of their dependence on the criteria established to assess their credibility. In this regard, controversy continues to exist in the field of
RCTs applied to the analysis of public health interventions; it mainly concerns the difficulty in conducting these studies due to the programmatic
complexity of the interventions, the analysis of the results and the underestimation of the contribution of observational studies. Due to their
nature, many public interventions require multiple and flexible analysis strategies to which studies based on "classical” RCT models - according to
the authors - are difficult to adapt (especially because they require a very rigid standardization of the intervention and the assumption of
randomization on the basis of individual units). An impartant point of the researchers' analysis is that it is stressed that applying non-randomized
methodologies where these would be possible, instead, can lead to a significant and unsustainable loss of relevance; but, following the words of
Rychetnik and colleagues (2002):

"the design of the study alone cannot be sufficient as the main criterion for the credibility of evidence about public health interventions” (p. 121).

Interpretation of results

The evaluation process is a central aspect of the design and implementation of an intervention regardless of whether the results obtained on
effectiveness are negative or positive. In fact, the proof of an adequate implementation of the procedures foreseen by the intervention
programme and the use of effective indicators in monitoring the process are recognized as central in the scientific literature (Rychetnik et al.,
2002).

The theories underlying interventions, their specification (explanation and plausibility) in relation to the underlying assumptions (hypotheses),
related to the effectiveness and functionality of the measures of result and impact, are key criteria for the evaluation and interpretation of its
quality in terms of public health (Rychetnik et al., 2002).




Following the analysis of Rychetnik and colleagues (2002), multidimensional approaches are available in the literature to evaluate research on
outcomes. In the evaluation of evidence on the effectiveness of intervention three dimensions are important:

1) “the strength of evidence, determined by a combination of study design (level), methodological quality and statistical precision” (p. 122);
2) “the magnitude of the measured effects” (p. 122);
3) the “relevance of the measured effects (as observed in the evaluation) to the implementation context” (p. 122).

Empirical quality assessments are important, as they can influence decisions at a political or practical level in the field of public healthcare. It
should be carefully ensured that the use of inadequate evaluation protocols does not result in unrealistic or excessively costly demands.
Evaluation criteria should support the decision-making process as they should help determine whether the measured results include (a) the
interests of those who might be involved in the decision or proposal of the intervention and the target audience; (b) whether the unforeseen and
expected effects of the intervention result in benefits or not; and (c) the efficiency of the intervention and its effectiveness. About the first
dimension, the contribution of all stakeholders is crucial, given the social and political nature of public health. For these reasons, important
actors in the evaluation process include decision-makers and target groups.

As Guyadeen & Seasons (2018) pointed out, there are evaluation models that place a strong emphasis on pluralism and on the analysis of the
different stakeholders involved in an evaluation. Moreover, qualitative methods are often used to improve the vision of programmes from the
perspectives of stakeholders directly involved (Greene, 1994); as a matter of fact, they could be considered critical as they have a direct
involvement (e.g. money and personal interests) in the evaluation.

Participatory evaluation (Cousins, 2004), empowerment evaluation (Fetterman, 2004), collaborative evaluation (Rodriguez-Campos, 2012), and
more recently, development evaluation (Patton, 2011) could be considered good examples of effective methodologies in this field (Guyadeen &
Seasons, 2018).
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As highlighted so far, the evaluation process should play a key role in ensuring that plans reflect the highest quality from both a conceptual and
an applicational perspective (Guyadeen & Seasons, 2018; Berke and Godschalk, 2009; Baer, 1997). It can largely contribute to ensuring objectivity
and systematization in the planning and analysis of the intervention, improving the process of programmatic preparation and giving the
possibility of analyzing the congruence between the project's declaratory plan (declared objectives) and the results obtained (Guyadeen &
Seasons, 2018). Through evaluation, it is also possible to document and empirically identify gaps and/or strengths (Berke, Smith & Lyles 2012;
Guyadeen & Seasons, 2018). A basic premise is that, for plans to be effective and assessable, there must be a clear relationship between the
main components of a plan (i.e. its objectives and policies) and the mechanisms of implementation (Oliveira & Pinho 2010b; Guyadeen &
Seasons, 2018). Overall, there are two general forms of evaluation in planning: (a) evaluation of the plan (e.g. evaluation of the quality of the plan,
evaluation of the implementation of the plan and evaluation of the results of the plan) and (b) evaluation of the planning (e.g. evaluation of the
planning processes and planning practice) (Guyadeen & Seasons, 2018). While the evaluation of planning involves determining the effectiveness
of the planning process, the evaluation of the intervention plan and its results involves evaluating the quality of the plan, the success of its
implementation and the achievement of its objectives (Morckel, 2010; Guyadeen & Seasons, 2018). These forms of evaluation are similar to
programme evaluation because they seek to improve decision-making, but differ because of their emphasis on the plan, how it was created, and
the results generated by the activity of planning (Guyadeen & Seasons, 2018). In addition, there are generally three types of evaluation in
planning: ex-ante (or a priori), ongoing and ex-post (Guyadeen & Seasons, 2018). According to Oliveira & Pinho (2010), these types of evaluation
correspond to the different stages of planning, which include plan preparation, implementation and review (i.e., once implemented).

Evidence-based healthcare aims at taking into account efficiency and effectiveness, although until now efficiency issues have not been
emphasized in evidence-based medicine. The assessment of evidence on public health interventions must inevitably determine whether
efficiency has been assessed and, if so, the level of efficiency achieved (Rychetnik, Frommer, Hawe & Shiell, 2002). Furthermore, “evidence-based
decisions on the value and applicability of an intervention drawn on knowledge of the effectiveness of identical, similar or analogous
interventions, are usually carried out and evaluated in a different setting at a different time. To assess the transferability of evidence about an
intervention, information is needed on (a) the intervention itself, (b) the evaluation context, and (c) interactions between the intervention and the
context” (Rychetnik, Frommer, Hawe & Shiell, 2002, p. 123). In case of complex interventions, loyalty is not an easy issue. An element that adds
complexity is the fact that rigorous standardisation of procedures sometimes undermines the specificity of the intervention when it is motivated
by local needs (Craig et al., 2008). A key point that needs to be clarified is the amount of changes or adaptations allowed and the need to record
changes in implementation so that fidelity can be assessed in relation to the degree of standardization required by the study protocol. Variability
in implementation - whether planned or not - makes it all the more important that process and outcome evaluation procedures are fully
reported and that a clear description of the intervention is provided to allow its replication (Craig et al., 2008).
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Quiz3.3

3 points possible (graded)
1. According to Rychetnik, Frommer, Hawe and Shiell (2002), evaluation can be defined

as:
O Asetof changes and outcomes that can be defined in advance
O Interpretative reading of the data collected through formal research or specific surveys
O The social, political and/or organisational setting within which the intervention is planned

O The process of determining the value of an intervention through comparison with predetermined and explicit standards

2. When evaluating the effectiveness of an intervention, which of these does NOT seem to

be a significant factor? (Rychetnik et al., 2002)
O The number of interventions carried out by the organisation
O The relevance of the measured effects in the implementation context
O The magnitude of the measured effects

O The strength of evidence, determined by a combination of study design, methodological quality and statistical accuracy

3. Evaluation...
O Does not require integration between evaluation methods and the plan to be evaluated
O Allows empirical documentation of the weaknesses and strengths of the intervention plans
O Should avoid taking into account the interest of the people involved in decisions on interventions.

O Should only be carried out on outcomes

[}
Show Answer
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Transcript

Welcome. Here we are again in a new week, with new aspects, new insights.

In this week we will discuss aspects related to best practices,

aspects related to observation and aspects related to indicators of child abuse and maltreatment.
Let's start with the first element. Together we will investigate

the elements related to the intervention of research and practice with particular attention to

the development of best practices. After that we will examine the methodological aspects

of research in Trauma-Informed Care, which we have now learned

to understand and read, and we will have the opportunity to further understand how these apply

to research planning, how to use the Trauma-Informed Care format



in research, and then understand the link from theory to practice.

We will then try to identify the elements that constitute

a good research proposal by examining aspects related to a good technique such as observation.
Observation as a clinical tool, observation as a tool that can allow an operator

who collaborates or intends to work or (for a thousand other reasons)

is willing to know and examine in depth the theme of Trauma-Informed Care can use observation as a
method,

and to understand the person brought into that context

(keep in mind the meaning of Trauma-Informed Care).

And here we will investigate the requirements and possible applications of clinical observation and more.
We will then continue with examples

and concepts previously discussed such as good practices, observation and how these

can be applied to child abuse and maltreatment, while also trying to identify indicators,

taking into account that an indicator is, as such, just an indicator, and is certainly not

a fundamental and certain element of abuse and maltreatment, but a set of indicators

may be interesting for us as an element to keep in mind as there may be something to investigate.
From here we will examine screening procedures

on assessment of trauma and we will try to understand with colleagues how important a screening
of trauma can be for knowledge.

We will then close with aspects related to Trauma-Informed Care and links with research,

and how there can be an organized system of processes that goes from theory to practice.

If in the first part, in the first two weeks we discussed and examined with colleagues

perhaps the most theoretical aspect of trauma, with us today,

with these two weeks, we discussed research in Evidence-Based or Action-Research in Trauma-Informed
Care,

from now on you will move towards a new path that will always have trauma

and Trauma-Informed Care as a central theme but from a slightly different point of view,
specifically the legislative one, to then address issues related to legislation, research and policies.
We wish you, on my behalf and on behalf of all my colleagues,

a good progression of the path; you have now reached the half, perhaps more than half of the path,
and at this point you are heading towards the closure of your MOOC.

Again, we wish you a good continuation, and we will see each other again at the end of the MOOC.
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INTRODUCTION TO CORE METHODOLOGICAL ASPECTS OF RESEARCH IN TIC

As Newman & Ridenour (1998) suggested. the way in which researchers conduct a study and what conclusions they obtain from it are very different and depend on
their approach to reality. Furthermore, epistemology concerns the study of how we know things while the method concems the choice of the technique through which 1t
is possible to proceed to the knowledge of phenomena (Bernard. 2006).

As Lastrucci (1963) pointed out, science is "an objective, logical and systematic method of analysing phenomena, designed to allow the accumulation of reliable
knowledge" (p. 6). This is done through three objectives that guide the choices of the researcher (Bernard, 2006):

® Objectivity: this implies being explicit about measurements. attention to methodology and reference to peer review within the scientific community.

® The scientific method

® Reliability

The ethical dimension is part of the scientific method and. referring to research in the human sciences. a central question is how to operationalize phenomena that are
complex by nature; this type of process 1s based on the definition of varables, on the search for associations or relationships between them and on the attempt to
understand 1f and how the variation of one thing causes a variation in another (Bernard, 2006). In connection with these aspects. a founding element 1s the measurement

and identification of valid and reliable indicators and is closely linked to the structuring of operational definitions that "consist of a set of instructions on how to
measure a variable that has been conceptually defined” (p. 38).
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RESEARCH IN TIC

In TIC, one of the key concepts is to use scientifically-validated procedures and concepts. From this point of view, it is essential to promote a synergistic
interaction between clinical work and research in order to investigate the outcomes of treatment and to evaluate the functioning models of services in
terms of effectiveness and efficiency, also by formalizing these aspects in specific guidelines and/or paying attention to the adherence of the specific
protocol to the established elements in international research in this field (Schafer et al , 2018).

In this respect, the contribution of scientific research to the analysis of TIC definitions and their underlying factors is significant.

In this regard, Becker-Blease (2017), Hanson & Lang (2016) and Johnson (2017) highlight & number of critical aspects related to TIC and application
problems, including, for example, the existence of a very present focus in the scientific literature on theoretical aspects and fundamental principles to the
detriment of attention to the tangible elements and their applicability in practice: "there is a gap in how practitioners can transform theory and principles
into everyday practice and therefore assess their effectiveness” (Becker-Blease, 2017, p.3). The focus on research is therefore useful for the evaluation
of trauma-informed application initiatives, programmes and services and whether these are related to significant positive results.

In trying to implement a fruitful and functional exchange between conceptual and theoretical aspects and those related to application, a relevant focus
should be dedicated to the analysis of the applicability of standardised procedures and indicators both in terms of the process elements and the results
obtained. The scientific literature on the subject urges organizations and institutions to consider particularly relevant the structuring of research projects,
both basic and applicative, aimed at dealing with screening procedures (evidence-based screening), the analysis of assessment procedures aimed at
identifying traumatic events and their peculiarities. Moreover, to this end, it is important that randomized, controlled studies are implemented on an
experimental basis to test the effectiveness of trauma-oriented interventions.
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UNIT 3: CORE ELEMENTS TO STRUCTURE A GOOD RESEARCH PROPOSAL

There are different approaches to the structuring of a project (Leone & Prezza, 1999) in the
social and health field: a) synoptic-rational (which implies maximum pre-structuring of the
contents), b) concertive-participatory or dialogical planning (in which continuous negotiation
of the objectives between experts and recipients is central); ¢) heuristic (which provides for a

minimum a priori structuring of the objectives).
From a general point of view, the following steps should be followed in the research process:

1. Atheoretical problem is formulated (deriving from the analysis of scientific theory and
literature);

2. Appropriate units of analysis and method are selected;

Download the PDF
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Quiz 4.1

3 points possible (graded)

1. The operational definition:
O Is carried out before the conceptual definition of a variable
O Is carried out after the conceptual definition of a variable
O Is processed during the measurement of a variable

O Is not useful for measuring a variable

2.In the field of Trauma-Informed Care it is crucial to:
O Impose a methodology of intervention on operators
O Avoid taking into account the contributions of scientific research
O Promote synergistic interaction between clinical work and research

O Avoid taking into account critical aspects and application difficulties

3. At each stage of the design process:

O The researcher should not ask himself important questions that also take into account the critical elements from a conceptual and
practical point of view

O The researcher should ask himself important questions that also take into account the critical elements from a canceptual and practical
point of view

O The data must always be analysed
O There is need to plan for timing

(i]

Show Answer
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UNIT 1: GOOD PRACTICE INTIC

Given the great risks to physical and psychological health due to the impact of traumatic events
(Adverse Childhood Experiences, ACEs), over the years many interventions have heen developed to
help institutions and practitioners assisting people with traumatic histories in order to emphasize the
advantage of adopting a TIC-based approach (Baker et al., 2016). In particular, “a TIC approach looks
at a person holistically, not just as a list of problems he or she is experiencing” (Hepburn, 2017, p. 7).
As indicated by many authors (Bryson et al., 2017; Bridgett, Valentino & Hayden, 2012; Ellis & Boyce,
2011; Perry, 2002; Rothbart, Ziaie, O'Boyle, 1992), a protective effect (buffer effect) is played by good
care and supportive relationships exerted by attentive and proactive caregivers: relational safety
reduces the harmful effects of trauma in children. Traumatic stress is a common condition in the case

of an ACE and often causes significant clinical manifestations (internalization and/or externalizing L

Download the PDF
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By analysing literature and protocols for the evaluation of TIC practices, it is therefore possible to conclude that good practices (potentially transferable in different

contexts) should include:

1) permanent training of all staff members on trauma and its correlates. This training should not only be provided to professionals who work directly at the clinical

level with users, but to all those who are included in various capacities and with different functions in the organization;

2) a constant update of the internal staff on evidence-based practices (EBP) in the treatment of trauma and a focus on the attitude of professionals towards EBPs;

3) collaboration with experts in the field in order to increase the availability of trained clinical providers;

4) the inclusion of standardized and evidence-based screening procedures in clinical practice and the use of specific and validated evaluation measures/tools to

identify traumatic events (ACEs);

5) shared attention to the history of users and its association with symptoms or difficulties related to trauma;

6} in line with the previous point, the recognition of the specificity of the life history of each user guaranteed through an active and empathetic listening on behalf of

all personnel;

7) the inclusion and careful sharing of the history of children's trauma in the planning of intervention or in the conceptualization of cases;

8) an in-depth evaluation and constant monitoring of the staff's skills (use of specifically designed procedures);
9) in-depth monitoring to maintain the standards set for good TIC service and, possibly, to improve the deficit elements;
10) the implementation of procedures to reduce secondary trauma stress and increase staff well-being;

11) building and maintaining a good network of cooperation not only within the services but also with other agencies in the field;

12) attention to the centrality of the communicative dimension: the highest level objective should be to have attentive and collaborative professionals in pursuing

objectives and applying shared and co-constructed procedures;

13) attention to procedures to reduce the risk of re-traumatization for users;

14) encouraging the participation of patients in the design of the treatment plan;

15) involvement of users in the planning of the service: attention to their feedback and suggestions to improve the organization and the services offered;
16) a particular focus on providing services based con strengths, aimed at promoting factors for positive development (e.g. resilience, empowerment);
17) training on strategies aimed at organising a positive environment for users and staff;

18) special attention to the physical and structural dimensions of the service;

19) adherence to and promotion of TIC principles with specific and clear policies;

20) a central role assigned to the leadership dimension and its functions in the organisation of the service.
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CRITICAL ELEMENTS AND CHALLENGES

Although a particularly highlighted topic in the recommendations for the implementation of best practices, the use of evidence-based practices is still today an
element of resistance on behalf of some professionals, organizations and researchers (Gray, Elhai, Schmidt, 2007). This should be the subject of analysis, discussion

and attention on behalf of organizations that deal with clinical intervention on trauma, in order to create a cooperative definition of standards as well.

In fact, although the TIC approach is assuming an important role in the organization of services and the provision of care for traumatised people at the moment, there

are still some obstacles in its application and, even before that, in its conceptualization (Baker, 2016). In particular, there are shortcomings in this regard:
a clear operational definition
the presence of psychometrically validated tools to assess TIC dimensions.

To fill this gap, Baker and colleagues (2016}, for example, built and validated a tool -Attitudes Related to Trauma-Informed Care (ARTIC) Scale - to assess the TIC-related
attitudes of staff working in different areas of intervention or contexts dealing with individuals with traumatic histories. Previously in their publication Creating
cultures of trauma-informed care (CCTIC): a self-assessment and planning protocol, Fallot and Harris (2009) structured a Self-Assessment and Planning Protocol that
includes six domains that involve changes at the service, administrative or system level. Attention to the complexity of the TIC application situation is increasingly
becoming a challenging objective from a propulsive point of view both for individual operators and for social and health services in their daily interaction and in their

relationship with the scientific community of reference.
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[To become an adult is not simple. What are the everyday challenges?]
We're in Rome, interviewing people between 18 and 22 years-old
What is the TARI? [an Italian tax on garbage]

What is it?...

Oh, on savings...

A concept, like, about the economy...

The TARI is a thing, a political thing...

Yeah, right

What's the TARI?

The TARI? Is it a tax?

You need to look for a house: how do you do it?



What do you do? What's your move?

With public transport...

Giulia found it.

With an estate agency.

I live at home, with mom that's

always waiting for me

What kind of contract do you sign?

I mean, | just pay, | mean | gotta pay...
Contracts, ok, indefinite duration, long-term
contracts...

| mean, | just started law school...

but | just started! So...

You do the 4..? [4+4, a common housing contract]
4 Months?

Plus 5

Rent money is wasted money.

Like, water and electricity are included in the price
4?

The bank account

Like, a Latin interrogation is easier!

Eh, | dunno

Where you deposit..

If you want we can talk about Seneca

When you have any problem, who do you call?
Giulia

Dad

Seneca, who's dead.. so mom and

dad for now.

Some questions are hard to answer, but some young people turning 18 years
& one day old will have to face them alone.
Care Leavers

| don't know what that is



Health... needs?...

Who are they?

Liverpool players

| don't know what that is, never heard of them

| don't understand the question?

Clerics

They're young people that are turning 18,

they live in a foster home and need to leave their foster home and find an independent solution

Great!

[The future is built day by day]

What can we tell these young people, come on?!

What... Wish them well, what do we tell them?!

RESEARCH IN TIC AND ITS CONNECTION TO POLICIES

As a medel that aims to structure the supply of services, TIC is implemented in a wide and varied contextual range; Bowen and Murshid (2016) underline how this
paradigm can be applied equally, in its founding principles (security, reliability and transparency, collaboration, empowerment, choice and intersectionality), to social
policies. This, according te the authors' proposal, since TIC offers mental health professicnals (especially in the public sector) a path aimed at breaking the disparities
through clinical-organizational action that, due to its ethical and deontological dimension, can also rise to a broader political dimension. Reeves (2015) had already
highlighted how the widespread implementation of TIC-oriented care models can put at the centre of the intervention the response to the unique and peculiar needs

of the people in charge of the rehabilitation services, reducing the welfare inequalities experienced by this vulnerable population.

Recently Levy-Carrick and colleagues (2019) have underlined the unequal treatment in the context of trauma as a critical issue in the national organization of health
services to which the adoption of TIC can remedy, if not completely, at least widely. As a matter of fact, a central point stressed by the authors is that the effective
application of this paradigm would be guaranteed by the full participation of carers in the planning and implementation of activities at each step. In their book “Caring
for the vulnerable: Perspectives in nursing theory, practice, and research”, De Chesnay and Anderson (2019) have also highlighted that mental health has a political and
participatory nature (in particular on the part of users). In line with this, the World Health Organization has often urged policies in order to create a collaborative space
in which practitioners and groups defending the rights of users of mental health services (advocacy groups) as well as a wide range of stakeholders can engage in the

direction of a synergy attentive to mutual needs.

In addition, as is the case in some circumstances, it is important to make a political contribution to the decision to fund studies to analyse and promote evidence-
based practices, to create and disseminate shared standards and to define the organisational ratic and community objectives of organisations and institutions involved

in the provision of care models (Ko et al., 2008; Bateman & Anderson, 2013; Levy-Carrick et al., 2019).

What said thus far concerns the general dimension of health policy, but it also concerns the local dimension in response to specific territorial needs and, even more
specifically, the policies of individual organisations cr services. The literature dealing with TIC suggests that "to implement infermed assistance on trauma, there is a
need for preparation, evaluation and organizational change (Harris & Fallot, 2001, Rivard, Bloom, McCorkle, & Abramovitz, 2005} [...] The implementation of informed
practices on trauma is therefore based on the use of individualized organizational data te inferm planning and implementation” (Hummer et al., 2010, p. 82). The
ability to support policies with data from effective research facilities is undoubtedly a priority and desirable strategic element (Levy-Carrick et al., 2019). For example,
at the level of tools useful in analyzing how much organizational policies are oriented to the principles of TIC, the CCTIC protocol developed by Fallot and Harris (2009)
could be particularly interesting to the extent that it enucleates domains and subdomains involved in the evaluation of organizational services and initiatives in the

field of trauma care.
In conclusion, therefore, adopting a TIC-criented perspective implies a sensitivity to what Levy-Carrick and colleagues stressed (2019): "Helping our patients and
ourselves will require a critical change of perspective that must be introduced at the beginning of the training, strengthened in all, shaped by its older professionals

and promoted by future generations" (p. 107).
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3 points possible (graded)

1. The TIC approach:
O Promotes caring for the person from a holistic point of view
O Considers exclusively the psychological dimension of a person
O Considers only the physical dimension of a person

O Considers only the social dimension of a person

2. An intervention, in order to take into account best practices, should:
O Avoid paying attention to the history of users and its association with symptoms or difficulties related to trauma
O Avoid including standardized and evidence-based screening procedures in clinical practice
O Make sure that the internal staff always continues to perform the procedures on which it was initially trained.

O Promote an in-depth evaluation and a constant monitoring of the competences of the staff (use of specifically designed procedures)

3. A good research proposal...
O Carries out a feasibility analysis and defines a timetable
O Maintains its objectives as general as possible
O Always formulates research hypotheses after data collection

O Always provides for a stratified sample

e

Show Answer
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THE IMPORTANCE OF OBSERVATION

Clinicians and researchers are constantly searching for knowledge about a particular phenomenon, in
a more or less systematic way. This desire for knowledge arises out of interest or curiosity, from a
careful look, through the naked eye or with the help of tools, using a single word, through

‘observation’.

Mantovani (1995) defines observation as: "[...] a form of detection aimed at exploring a given

phenomenaon” (p. 84).
Observation is a complex and demanding activity that requires:

* time;
* intellectual freedom;

* absence of prejudices and preconceptions,

Download the PDF
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In 1969, american psychologist Mary Ainsworth gave developmental psychology

a new procedure for studying attachment in infants.

She called it the "Strange Situation classification" and it's widely referred to as simply "The
Strange Situation". As an adult, you know when you formed an attachment

with someone. You know how it feels, And you know how to express your feelings

in words. However, when it comes to babies and young

children, they haven't yet developed these skills

and therefore researchers must turn to more subtle techniques.

Such as the strange situation, which measures the security of an attachment

in one-to-two year olds. A 20-minute participatory observation during

which the researcher observes the infant's behavioral responses to a series of scenarios.
Ainsworth's Strange Situation includes eight stages, each lasting roughly three minutes.
To start with the mother, baby and researcher are all together in the room,

A small, neutrally colored space with some toys for the baby to play with.

The experimenter leaves after around a minute and the mother and baby are alone for approximately
three minutes. In this stage

researchers are watching to see whether the child is confident to explore the new environment
or whether she :01:41.280 A stranger joins the mother and baby in the

room. The researchers record the baby's response to this unfamiliar newcomer,

who is left alone with the baby when the mother leaves the room.

At this stage, the researchers are observing the baby's behavior for signs of separation
anxiety. Three minutes later, the mother returns, and

the researchers observe for the baby's reunion response. The stranger leaves the room.

A few minutes more and the mother leaves the room too - leaving the baby alone for the
first time in the experiment. The next person to enter the room is the stranger,

and finally, after three minutes, the mother returns and



the stranger leaves, all in all a perfectly strange situation for all involved.

So, what were the researchers measuring? When the mother was in the room with the baby,
they scored the infant's behaviour on four measures:

"Proximity and contact seeking". "Contact maintaining".

"Avoidance of Proximity and contact" and "Resistance to contact and comforting".

The baby's exploratory behaviors were also recorded as she explored the environment.
Ainsworth reported that infants display one of three attachment types:

Securely attached infants showed distress when separated from their mother, were avoidant
of the stranger when alone, but friendly in the presence of their mother

and were happy when the mother returned from outside the room.

70% of children studied fell into this category. 15% of children demonstrated an ambivalent
attachment with their mother. These children showed intense distress when

the mother left the room and demonstrated a significant fear of the stranger.

When the mother returned to the room, ambivalent children approached the mother

but rejected contact. Ainsworth reported that a final 15 percent

had an avoidant attachment style. Such infants show no interest when the mother

leaves the room and play happily with the stranger.

When the mother returns, avoidant children barely seem to notice.

In 1990, Maine and Solomon added that a very small percentage were

Inconsistent in their behaviors and defined this attachment style as "disorganized".
Ainsworth's "caregiver sensitivity hypothesis" suggests that differences in infant attachment
styles are dependent on the mother's behavior towards

the baby during a critical period of development.
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INDICATORS OF MALTREATMENT AND ABUSE

Schimmenti (2018) underlines how trauma constitutes a deep laceration for individuals that can impact on their psychological processes of conditioning, at multiple
levels, and their functioning. In particular, it has consequences with regard to the concept of self, relational modalities and belief systems. Furthermore, the author
points out that scientific studies have highlighted how often events that can be defined as traumatic are interrelated and that exposure to multiple traumatic
experiences increases the risk of developing a psychopathology (cumulative trauma), especially if this occurs during childhood and, especially, in the context of family

relationships. Curran and colleagues (2018) also highlight this aspect in the scientific literature, pointing out how this invelves:
1. for children whe have been victims of multiple traumatic experiences, an increase in the risk of experiencing depression and impetence (Arata et al., 2007);

2. on a longitudinal level in adulthood for subjects with stories of physical and psychological abuse, a decrease in self-esteem and coping skills compared to

emotions (especially anger and aggression), an increase in deviant sexual behavior and difficulty in psychosocial adaptation (Sesar et al., 2010);

3. for victims of sexual or physical abuse, a higher risk of having psychosocial difficulties and displaying asocial or antisocial behaviour, chronic physical symptoms,

anxious or depressive disorders, symptoms related to trauma and dissociation (Higgins & McCabe, 2000).

4. In addition, in adolescence, scientific research also shows an increased risk of development of delinquent behavior, substance abuse and self-harm, especially in

individuals with PTSD or poly-victimization histories.

In general, research suggests, from an epidemiological point of view, the connection between trauma and severity of impairment; moreover, if suffered during
childhood, it can have serious and debilitating consequences on the development of cognitive, emotional and social skills (Curran et al., 2018). One aspect that seems
to have a particularly significant impact on the development and outcomes of traumatic experiences in childhood is the emotional neglect of attachment figures -
particularly those with parental functions - for the child (Schimmenti, 2018). An adequate understanding of the mechanisms underlying individual variability in the
psychological response to trauma is important both to identify children at risk of long-term distress and to structure appropriate and effective interventions (Ozer et
al., 2003; Alisic et al., 2011). In particular, it is important to emphasize that children react to trauma in different ways than adults, in part because of their level of
development and their skills including the management of mnestic content and emotional respenses to events. Lonigan and colleagues (1998) had already stressed
the need for scientific research to focus on the analysis of childhood reactions to trauma and the factors associated with it. One of the questions they raised was the
need to investigate indicators - specifically valid and reliable for the child population and not simply borrowed from the conditions found in adult subjects - on nermal
versus psychopathclogical reactions of children to adverse events. An interesting area of investigation is, in fact, that concerning the distinction between typical
reactions to trauma and those conditions in which it is possible to find a psychopathological response with a particular focus on which symptoms allow a differential

vision between the two conditicns and an improvement of the possibilities of effective assessment by clinicians (Lonigan et al., 1998).

The literature provides a lot of information on indicators of mistreatment and abuse, pointing out that these are often non-specific signals that should be read with
care and caution, since they do not always point to maltreatment exclusively. In fact, it is necessary for the operators to improve their ability to grasp the child's
suffering in the contexts in which they find themselves, offering them the appropriate conditions so that they can feel welcomed and helped to express their emotions
and difficulties. Coupled with observation techniques, the operators can use grids of indicators to investigate the problem as much as possible. As an example, see the
link to a document drawn up by CE.S.PIM (Centro Servizi per il volontariato Provincia di Imperia) entitled "Il Silenzio dei Passerotti. Project for combating and

recovering abuse and mistreatment of children”, in which some examples of indicators of abuse and maltreatment can be viewed.
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There are many forms of child abuse. Online abuse: online abuse is any type of
abuse that happens over the Internet. This can be in the form of cyber

bullying, grooming, sexual abuse and exploitation or emotional abuse, from

people they know as well as strangers. Online abuse can occur solely online or

in addition to occurring in the real world. As technology is everywhere,

children and young people suffering from this form of abuse may feel trapped with
nowhere to turn as it follows them everywhere they, go like their bedroom

which is meant to be a safe place for them. Grooming: grooming is when an adult
builds a connection with a child for the purpose of abusing and/or exploiting

them sexually. This can be done online, in the real world, by a stranger or someone
they know. Sexual abuse: sexual abuse is where a child is forced or persuaded

into participating in any sort of sexual act, and does not have to be physical.
Sometimes the child may not be aware what is happening is abuse or that what

is happening is wrong. Physical abuse: physical abuse is deliberately hurting a

child, thus causing injuries such as broken ribs, burns or cuts. They could be

kicked, punched, slapped, poisoned, burned or have objects thrown at them. Babies
can be shaken sometimes so violently it leads to their death.

Neglect: neglect is a continuous failure to



provide the most basic needs to a child. Children left to go hungry, unbathed or
adequately clothed, sheltered and supervised are all examples of neglected
children. Neglect can also occur in the form of a parent or carer not protecting

a child from other types of abuse. Bullying:

bullying is behavior that hurts someone else such as name-calling, hitting,

pushing, spreading rumors, threatening or undermining someone. This can happen
anywhere, even in their own home, and often over a long period of time.
Emotional abuse, also known as psychological abuse, when a parent or

carer is constantly maltreating or neglecting

a child emotionally, which can involve deliberately trying to scare or

humiliate a child or isolating or ignoring them. Harmful sexual behavior:

children and young people who develop harmful sexual behavior harm themselves
and others by using sexually explicit words and phrases, inappropriate touching,
using sexual violence and threats or engaging in full penetrative sex with

other children or adults. Child sexual exploitation is another form of child

abuse. Children and young people being sexually exploited are vulnerable people
who have been tricked or manipulated into believing they're in a loving, safe
relationship. They may be offered money or other rewards only to be trafficked
into slavery. They may have been groomed online and become totally dependent on
their abuser, making it even harder to leave.

Trafficking children is also child abuse. Children can be trafficked for cheap

labor, sexual abuse, domestic servitude, benefit fraud and forced marriage.
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Transcript

We are discussing child maltreatment and abuse, and before accessing what

the consequences of a traumatic event or exposure to specific forms of violence
according to behavioral indicators are, we will briefly mention the

categories of victimization in the area of abuse. Let's start from the international classifications:
first there's psychological abuse, also called "Emotional abuse" \ "Psychological abuse",
then there's physical abuse, and finally sexual abuse.

(CORRECTION: Physical) abuse is the exposure to forms of violence characterized

by physical harm which the child goes through; this is therefore

a very strong traumatic event, since it impacts on development; we will shortly see
which ones I'm referring to specifically. When speaking about forms of

psychological violence, we're referring to insults, denigrations, social isolation

and neglect; these are forms of violence that are less visible, but

which have a psychological impact nonetheless, and therefore constitute a traumatic event in the long
term.



Finally, sexual abuse refers to all those acts related to victimization

which are linked to physical exposure to sexual violence, incest,

touching, or inappropriate touching on behalf of those who care for the child in a protected situation.
Let's analyse the consequences related to abuse

and violence against a child, taking into consideration both

behavioural and emotional indicators. The consequences that the child encounters

during his\her development are for example,

disturbances in the perception of the body, and therefore in his\her own body image;

the child cannot understand whether his\her body belongs to a child or an adult, because it has been
eroticized

since a young age. Other consequences are chronic sleep-related difficulties; in other words, the traumatic
event has

an impact on the regulation of the sleep-wake rhythm. Then there's attention disorders,
and difficulties in concentrating and paying attention when in school.

If the child is younger than 3-5 years old, there may also be evacuation disorders.
During adolescence, other manifestations of discomfort

that the child or young person may express are eating disorders,

including anorexia and bulimia, acts of explicit aggression towards

all subjects who tend to express a behavior of an attentional nature towards the child
(the child may defend himself with explicit aggression). Finally, acts of self-harm,
precisely because there is an inherent suffering, internal to the child

caused by the traumatic event; the child then reacts by causing harm to him/herself as well as other
subjects.

These are some of the consequences of exposure to traumatic events in infancy,

childhood and adolescence, but many more are the ones investigated by literature:

learning difficulties, isolation and anti-social behavior

such as use and abuse of alcohol and drugs, promiscuous sexual behavior, exposure to
particular sexually transmitted diseases.

Therefore, this makes us understand how a normal developmental trajectory is not obtained
because those who care for the child and should have the function of child-carer

tend to express these forms of physical abuse previously established

linked to beating and voluntarily inflicting pain to the child, or sexual abuse,

that is, by eroticizing the body of the child for personal outbursts, or psychological abuse



such as humiliating, isolating and denigrating the child. All this has a traumatic impact on the child
with the consequences we have just explored. These consequences are therefore indicators

of a behavioral but also emotional nature and express a discomfort that the child

experiences at a specific time and on which it is necessary to intervene early,

before the consequences become increasingly traumatic and inherent in the development

of the personality of the subject, with, of course, consequences of a psychopathological nature.
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1. Observation is defined as (Mantovani, 1995):
O Anintermediate moment between a phenomenon and its interpretation
O Aform of detection aimed at exploring a given phenomenon
O The description of a species in a catalogue

O An objective and faithful way to record reality

2. During observation, an impertant factor is:
O To avoid involvement in the interaction with the object of observation at all costs
O To always use structured observation tools
O To avoid being influenced by prejudices and preconceptions

O The speed of judgment

3.In a minor, the presence of indicators and signs associated with maltreatment and abuse...
O Should be considered without taking behaviors into account
O Can be deduced through the observation of emations and behaviors
O Corresponds, in any case, to situations of maltreatment and abuse.

O Results in the immediate forfeiture of parental responsibility.

4. According to Schimmenti (2018), traumatic experiences...
O Increase the probability of developing mental illness, especially when the subject is subject to multiple exposures (cumulative trauma).
O Are always easy to overcome by talking to friends and family about the event.
O Do not cause any damage at all if they are experienced as a single event, thanks to neuroplasticity
O Should be repressed by trying not to think about them.
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Learning objectives

know briefly the socio-cultural and legal process that led to the worldwide and European recognition that children are subjects of rights and
that States have an obligation to intervene promptly and effectively for their protection in case of violence, abuse or negligent treatment

know the fundamental rights and principles set by the international and European legal framework on children’s rights within which the
Trauma Informed Care (ICT) can be applied. Specific attention will be devoted to the right of children to be informed and to take partin the
decision affecting them, their care and their future after leaving care

know and understand the legal instruments that guarantee the participation of traumatized children in proceedings (administrative and
judicial) in which decisions are made for their protection (e.g. the right of the child capable of forming his or her own view to be heard and, in

some cases, the duty to seek his or her consent)

understand the operational effects of the children’s rights based approach (and specifically of children’s participation rights) on social and
health policies

know and master the legal terminology.
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The objective of this module is to examine the regulatory framework and the

fundamental legal principles of Trauma Informed Care.

At the end of the module, it will be necessary to use correctly concepts such as abuse,
mistreatment, prejudice, and abandonment.

The specific educational objective of this module is to understand the cultural and legal process
that led, at global and European level, to the recognition that minors children

are subjects of right and that there is there is an obligation for States to intervene promptly
and effectively to protect them.

In this module, you will also learn the fundamental rights and principles established



by the international and European regulatory framework in the field of children’s rights,

a framework that is fundamental for Trauma Informed Care.

In particular, you will focus on the right of children to be informed and

to be heard in proceedings concerning their assistance, care

their assistance, care the State has taken over.

You will also understand the measures

that guarantee the participation of minors, who have suffered abuse,

in decision-making procedures, whether administrative or judicial, concerning
their protection;

we will, therefore, focus on the right of the child

to be heard and on the duty, if necessary, to obtain his/her consent

to activate a protection measure.

The final part of the module will be dedicated

to the impact on social and health policies of the children’s rights based approach,
through a general overview and some

case studies; for example, this part will focus on the analysis of the policies
against female genital mutilation and against the use of corporal punishment
in the family, or on the policies that many countries

have adopted to appoint a guardian for the care of abandoned foreign minors.
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Legal glossary on childhood “trauma”

The term “trauma” is not commonly used in legal language.

The International Convention on the Rights of Children and Adolescents (CRC), for example, plans to “protect the child from all forms of physical
or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse” (Art. 19).

ABUSE and MALTREATMENT:

The Council of Eurape defines as child abuse: "the acts and shortcomings that seriously disturb the child, threaten his bodily integrity, his
physical, intellectual and moral development, whose manifestations are neglect and / or physical and / or mental and / or sexual injuries by a
family member or others who care for the child” (IV Criminological Seminar - Strasbourg, 1978)

The World Health Organisation states that: “for child abuse and maltreatment (child abuse, maltreatment) all forms of physical and / or
emotional ill-health, sexual abuse, neglect or negligence or commercial exploitation or anything else that involve a real or potential prejudice for
the health of the child, for its survival, for its development or for its dignity in the context of a relationship characterized by responsibility, trust or
power” (World Health Organisation, World Report on Violence and Health, 2002).

Both abuse and maltreatment can take the form of:

active behaviour (for example, beatings, injuries, sexual acts, exploitation)

omissive behaviour (for example, carelessness, negligence).
The absence of physical traumatic evidence does not exclude the hypothesis of mistreatment or abuse. For example, the conduct of the teacher /
parent who humiliates, devalues, denigrates or psychologically violates a child or makes a threat may constitute abuse, when it consists of
psycholagical violence that may cause damage to the child's psycho-physical health and may undermine their dignity.
The terms VIOLENCE and EXPLOITATION usually refer to active behaviours carried out against the child.
Expleitation, in particular, may be of economic or sexual nature
Article 32 (CRC): "States Parties recognise the right of the child to be protected from economic exploitation and from performing any work that is
likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or physical, mental, spiritual, moral or social

development.”

Article 34, par. 1 (CRC): "States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse.”

The United Nations Committee for the Rights of the Child determines that “violence” means “all forms of physical or mental viclence, injury or
abuse, negligent or neglectful treatment, abuse or exploitation, including sexual abuse”. In common language the term violence is often used to
designate only physical damage and/or intentional damage. However, the Committee places a strong emphasis on the fact that the choice of the
term violence in this general comment should not be interpreted in any way as to minimise the impact or the need to deal with non-physical
and/or unintentional forms of damage (such as, among others, abandonment and psychological mistreatment) (The right of the child to freedom
from all forms of violence, General comment no. 13 (2011) CRC/ C/ GC/ 13, 18 April 2011).

Finally, the expression STATE OF ABANDONMENT refers to a situation of serious and permanent inadequacy of the parents to take care of the
child due to negligence, serious violence or exploitation.
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Good morning. The objective of this video is to provide some elements of knowledge on
the cultural and legal process that led, on the one hand, to the recognition

that are also subjects of rights; they are holders

of the rights usually recognised to every human, as well as the rights

di essere soggetti in formazione; specifically granted to them;

secondly, the path that led to the recognition of the existence of a State duty

to intervene to protect and promote the rights of children who

are victims of violence and mistreatment. To contextualise the topic, | will read a few

lines from a 2006 book, entitled “Life and the Rules”, published by Feltrinelli



in Italy. Its author is Stefano Rodota, an Italian jurist and politician, who was one of the authors
of the European Charter of Fundamental Rights. Rodota writes:

“the legal rule cannot

be thought of as what removes pain from the world, but as one of the criteria

that mark the tolerable pain threshold, personally and socially”.

| think that this text helps provide us with a background to the theme of the State's reaction to
child abuse as highlights, above all, that law is not

omnipotent. This means that even if there are legal rules that repress

violence and abuse against children and that try to prevent them,

this does not mean, unfortunately, that violence and mistreatment do not occur in practice.

In addition to this, it must be admitted that in practice, when this violence and mistreatment do
the State is not always able to activate a timely and efficient intervention.

In addition, the brief lines of Rodota’s text help us to reflect on the threshold

for State intervention, in general for the protection of subjects who are

in serious hardship and then, specifically, in support of children who are victims of
mistreatment. Here, this threshold can be identified in the attack itself, in the violation

of human dignity. Therefore, the State must intervene when the pain threshold

is so high as to compromise the very dignity of the human being and the rationale

of State intervention in these cases must be identified in the general duty

of social solidarity, protection of individual liberties

and specific protection of vulnerable individuals.

Let us turn now to the fundamental stages of this journey which has seen us identify

the child as a subject of rights and has led to the recognition of the State's duty to protect children who are
victims

of abuse.

An initial fundamental date can be identified

as the year 1874. In that year in the city of New York, United States, a trial took place
against the mother of a child named Mary Ellen Wilson.

The case of Mary Ellen Wilson was one which raised a great deal of uproar as it highlighted the lack of
existence

of a public child protection system system and it was precisely this case that led

to the creation of the first charity specialising in the subject: the New York Society for the Prevention



of Cruelty to Children. What were the circumstances of this case?

Neighbours had

reported to a Methodist missionary named Etta Wheeler that a child thought to be

5 years old (Mary Ellen, who was, in fact, 10 years old) was a victim of abuse

by her mother. Etta Wheeler entered the house under the pretence of requesting help for a neighbour
with a chronic disability. Under the excuse of requesting help from a neighbour,

Etta Wheeler entered the home of Mary Ellen's parents and thus personally verified

the situation of the child, who was actually a victim of abuse,

both of physical nature, as she presented burns, bruises, cuts to her body and even clothing

not suitable for the season, and also of psychological mistreatment, as the child,

for example, was locked in a closet for many hours a day

and could not go out into the street, except into the building's courtyard at night time.

Etta Wheeler contacted the local authority and asked them to remove the child

from the family home. However, the the local authorities refused, in the absence of a legal framework
that allowed for such removal. Etta Wheeler did not, however, give up: she requested and obtained
assistance from a lawyer specialising in protecting animals from cruelty and,

using this regulatory framework, she achieved the aim of removing the

child from the house. In 1874, the trial took place which ended

with the mother being sentenced to one year's imprisonment for the mistreatment suffered by Mary Ellen.
Some time later, another significant date in the process of affirming

children’s rights arose: 1924. This time we move to Europe, to the city of Geneva.

The League of Nations proclaimed the Charter, known as the “Geneva” declaration,

the Declaration of the Rights of the Child. This was still a Charter which focused strongly

on the material and affective needs of children, in which children were essentially seen

as passive recipients of rights. To give an example, the Declaration stated:

“The hungry child must be fed; the sick child must be treated”.

We would have to wait a few decades to reach a new Charter, the Universal

Declaration of the Rights of the Child, New York Declaration of 1959, this time in the context

of the United Nations. In this document children are recognised as

legal subjects, and the concept is thus introduced that children, like

every human being, can hold rights directly. In the first principle,

for example, we read: “the child must enjoy all the rights set forth in



this declaration”. The third principle states: “the child has the right,

from birth, to a name and a nationality”. This formulation of rights

was then taken up worldwide in most famous document on Children’s Rights,

the United Nations Convention of 1989.

| have emphasised the word “convention”

as this was the first important change compared to the documents of 1924 and

1959. The 1989 Convention is a document that is binding for the States that

ratified it, unlike a Declaration which is an act having merely

programmatic and, therefore, persuasive efficacy for its recipient states.

The 1989 Convention is also noted for establishing a monitoring and control mechanism
centring on the Committee on the Rights of the Child which is based in Geneva and which
examines the periodic reports presented by Member States on the implementation

of the Convention within their national legal systems. Insofar as the Convention is concerned,
the child is granted all rights generally recognised by international charters

to humans, in addition to some specific rights pertaining to children as subjects

in formation. In relation to child maltreatment, it is worth noting, in particular, Article 19,
which protects “the child against all forms of violence” within the family;

then, Article 34, “Protection against exploitation and sexual violence”; Article 35 “child protection

against kidnapping, sale and trafficking”; Article 37 “protection against torture, inhuman and cruel
treatment”;

and then Article 39,
which is very significant as it establishes that:
“States Parties shall take all appropriate measures to promote physical and psychological recovery

and social reintegration of a child victim of abuse.”
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Quiz 5.1

5 points possible (graded)
Quiz 5.1

1.In legal language, which of the following is considered “trauma” to childhood?:
O any form of physical and non-physical violence, even if not committed with the intention of procuring it
O only physical violence, committed with the intention of procuring it
O only physical violence, even if not committed with the intention of procuring it

O any form of physical or non-physical violence, if committed with the intention of procuring it

2. In the case of Mary Ellen Wilson the victim of child abuse received protection in application of:
O prohibition of animal cruelty
O prohibition of inhuman and degrading treatment
O prohibition of corporal punishment

O ban on child abuse

3. Which of the following statements is true?
O Children are not subject to rights
O Children hold specific rights granted to them as trainees
O Children have only rights recognised to every human person as such

O Children are subject to rights if they have the ability to discern



4. Which of the following represents a specific instrument developed within the Council of Europe for the protection of the child?

O ECHR

O European Social Charter

O Charter of Nice

O Lanzarote Convention

5. In the judgment of the ECHR Z. AND OTHERS against UNITED KINGDOM, which of the following is recognised?

O Article 5 of the ECHR (Right to freedom and security)

O Article 6 of the ECHR (Right to a fair trial)

O Article 3 of the ECHR (Prohibition of Torture)

O Article 8 of the ECHR (Right to respect for private and family life)

(i]
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Legal glossaryoninternational and European Union organisationsand
treaties

United Nations (UN) = international organisation founded in 1945, with the aim of maintaining international peace and security, developing
friendly relations among nations, cooperating in resolving international problems and promoting respect for human rights; it represents a centre
for the harmonisation of the various national initiatives. The members of the UN are sovereign states; the United Nations is not a world
government and does not legislate.

However, the UN provides the means to help resolve international conflicts and formulates appropriate policies on issues of common concern.

International Convention on the Rights of the Child (CRC) = international treaty approved by the General Assembly of the United Nations in
1989 which expresses a consensus on the obligations of States and of the international community towards children and recognises for the first
time that children also enjoy civil, social, political, cultural and economic rights .

UN Committee on the Rights of the Child = established by the UN Convention on the Rights of the Child in order to examine the progress
made by the States Parties in executing the obligations deriving from the treaty, it is composed of 18 experts of high morality and in possession
of recognised expertise in the sector covered by the Convention. The task of the Committee is to analyse periodic reports on the implementation
of the Convention which the States Parties are committed to presenting on the basis of the provisions of art. 44 of the Convention.

European Convention on Human Rights (ECHR) = international treaty by which the member states of the Council of Europe guarantee
fundamental civil and political rights not only to their own citizens but also to anyone under their jurisdiction. Signed in Rome on 4 November
1950, the Convention entered into force in 1953.

European Court of Human Rights (Strasbourg Court) = International court established in 1959 with headquarters in Strasbourg. It rules on
individual or state appeals concerning alleged violations of civil and political rights established by the European Convention on Human Rights.
Since 1998, the Court has been a permanent body and can be approached directly by individuals.

Council of Europe = international organisation whose purpose is to promote democracy, human rights, European cultural identity and the
search for solutions to social problems in Europe. Founded on 5 May 1949 with the Treaty of London, it is based in Strasbourg and includes 47
Member States, including the 28 members of the European Union.

Watch out! The Council of Europe is outside the European Union and should not be confused with its bodies.

Council of Europe Convention for the Protection of Children against Sexual Exploitation and Sexual Abuse (Lanzarote Convention) =
treaty by which member states agree to criminalise certain forms of sexual abuse of children. It is the first international treaty that deals with
sexual abuse of children taking place within the family.

Council of Europe Convention on preventing and combating violence agai 1and d tic violence (Istanbul Convention) =
international treaty that aims to prevent violence, promote the protection of victims and prevent impunity for perpetrators. It is the first legally
binding international instrument to create a comprehensive legal framework to protect women against any form of violence.

European Union = economic and political organisation between 28 countries of the European continent, created after the Second World War
with the aim of promoting greater economic cooperation between Member States; over time, it has become an organisation aimed at
establishing the foundations of a Union among the European peoples, safeguarding the countries and seeking political unity, guaranteeing,
through joint action, economic and social progress, such as the creation of a single European market and the strengthening of social cohesion.




Charter of Fundamental Rights of the European Union (Charter of Nice) = proclaimed during the Nice European Council of 20 December
2000, it collects all civil, political, economic and sacial rights valid within the European Union and establishes the fundamental nature and scope
of human rights for EU citizens. Although it became legally binding only following the entry into force of the Lishon Treaty, it inspired, from its
origins, the activity of the European Parliament. With the entry into force of the Lisbon Treaty, the Charter of Nice has the same legal value as the
treaties and is therefore fully binding for the European institutions and the Member States.

Court of Justice of the European Union (CJEU - Luxembourg Court) = established in 1952, it is based in Luxembourg and interprets EU law to
ensure that it is applied in the same way in all Member States and it settles legal disputes between national governments and EU institutions.
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Good morning.

One of the pillars of the United Nations Convention on the Rights of the Child and, more
generally, one of the principles opening the way to the realisation of children's rights

is the participation of children and young people in procedures which

result in decisions that could influence significantly

their lives.

The UN Convention on the Rights of the Child recognises the right of the child, as

a human being, to freedom of expression in Article 12, paragraph 1; and, in the next paragraph,

it identifies one of the instruments that guarantees the child's participation



in the procedures, in particular, the right to be heard, by the judge or by the

other administrative authorities that are to make decisions in the interest of the child.

However, being heard is not the only tool that guarantees the child's participation in the
decisions concerning him/her.

The European Convention on the Exercise of Children’s Rights, which specifically concerns
judicial procedures, at Article 3 recognises the right of the child to “receive all relevant information”
and, at Article 4, recognises the right of the child to “request [ ...] the

designation of a special representative” and “if there is a conflict of interest between the persons
exercising parental responsibility and the child, who operates,

precisely in the judicial procedures”.

What does it mean in practice to refer the child's right to be heard heard to his freedom of expression?
It means that, while it may be true that the decision-maker when listening to the child could obtain
useful information for the final decision, this preliminary process

of being heard is subordinated to the main value of being heard, which is

to guarantee to the person the possibility of expressing himself/herself on a theme that is so important
to his/her life.

There are some practical consequences that concern, for example, the methods of being heard: this
means that this process cannot be conducted as an interrogation or as a hearing

of a witness.

It also means, for example, that the child may refuse to be heard

by the judge

Since being heard is a right, the right holder may choose not to exercise it.

Well, as regards the reasons why it may be impossible to proceed with being heard:

the fact of not having heard a child cannot be motivated by claiming that this hearing

was superfluous in the specific case.

The only reason why hearing the child could be ruled out is that being heard

being heard would be contrary to the interests of the minor

Another of the pillars of the UN Convention on the Rights of the Child is in fact

the protection of the child and the protection pillar must be balanced with the rights of the child

to participate in procedures concerning him/her.

We find this need for balancing also in the role played by the will

expressed by the child when being heard in the final decision taken by the authority.



The authority, in fact, cannot be considered bound by the will expressed by the child.
In fact, the authority may believe that the will expressed by the child is actually
contrary to his/her interest.

Consider, for example, a minor who, in the context of a civil procedure

concerning family maltreatment, insists on seeing the parent or, more

generally, the abusing adult.

In this case the authority may well deny

the visits and continue suspending the same even if this is contrary to the will expressed by the child.
This is different, therefore, to what happens in the case of adults.

Adults have the right to refuse medical treatment

even if death may result from that refusal.

This is not the case for a minor because, as | have noted, the right to participate,

and in general the right to self-determination, must be balanced with the principle of
the best interests of the child.

However, the need for balance requires the judicial authority and, in general, the
authorities that make decisions about the child’s life, to inform the child of the decision
taken and also to motivate specifically the reasons why it was not possible

to adhere to the will expressed by the child himself or herself when being heard.
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INTRODUCTION TO THE FILM “THE CHILDREN ACT"

The main characters of the film are Adam, a seventeen year old boy who refuses a life-saving blood transfusion for religious reasons in
agreement with his parents, and Fiona Maye, an English judge in the field of family and minors, called upon to decide whether to authorise the
doctors to proceed with the blood transfusion regardless.

The film allows us to reflect on two distinctive features of the discipline of minor rights to hearing, found in Art. 12 of the United Nations
Convention of Child Rights (CRC).

Hearing is the means through which the minor exercises his own freedom of expression. In fact, Fiona meets Adam because she wants
to "know" him and does not “hear” him through the method of an interrogation or a witness hearing. She does not limit their meeting to
looking in-depth at the reasons for his decision to refuse the transfusion but chats with him touching upon different topics, such as music and
poetry.

Moreover, the hearing does not bind the judge to the minor's will. In fact, in the film Fiona decides to act against Adam’s will. As
opposed to the adult - who has the right to decide on his own life even if that decision leads to death (e.g. typical of the refusal of a life-saving
blood transfusion for religious reasons) - the minor does not hold this right in all cases: Art. 12 of the United Nation Convention of Child
Rights (CRC) establishes that whoever decides has to take into consideration the minor’s opinion along with growth based upon their age and
maturity level, but this is not binding for the judge. Indeed, if the judge or the person called upon to make a decision regarding a minor
believes that the will expressed during the hearing does not conform to the minor’s interest, not only has he the right, but he must decide in
the opposite manner.
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1. Does corporal punishment to the detriment of the child include?
O Also non-physical actions, such as threats, aimed at the humiliation of the child
O Only physical punishment intended to cause pain to the child
O Exclusively physical punishment intended to cause pain or discomfart to the child

O Physical or non-physical actions, except those carried out to educate children

2. Which of the following statements is false?
O Unjustified differentiation by age is prohibited
O Underage people have the right, as such, to differentiated treatment based on age
O The treatment of children must be inspired by the principle of the best interests of the child

O All treatments differentiated by age are prohibited

3. Which of the following statements about the child being heard is true?
O It may be conducted like the hearing of a witness, but not as an interrogation
O It must be guaranteed only in judicial and administrative procedures that concern him/her
O It may be excluded when the child’s opinion is superfluous

O It must be guaranteed only in judicial and not in administrative procedures that concern him/her




4. For the case where the child is heard, is the opinion of the child binding for those who decide?

O No, but the decision maker must take this into account

O Yes

O No, the decision maker can disregard it

O Yesif the child has a high degree of maturity

5. In the judgment of the ECHR Z. AND OTHERS against UNITED KINGDOM, which of the following is recognised?

O Article 5 of the ECHR (Right to freedom and security)

O Article 6 of the ECHR (Right to a fair trial)

O Article 3 of the ECHR (Prohibition of Torture)

O Article 8 of the ECHR (Right to respect for private and family life)

(i ]
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Primary victimization = abuse or violence, which causes suffering and physical and/or psychological injuries.

Secondary victimization = further suffering caused by the stress of the proceedings itself, by the memory of the abuse suffered and by the
possible contact with the author of the conduct, with the judge and with the lawyers.

Criminal proceeding = jurisdictional procedure through which the author of the conduct against the minor is punished, if his conduct is a crime.

Civil proceeding = jurisdictional procedure in which a judge assesses the adequacy of the child's family environment and takes any necessary
measures.

Hearing of the minor = part of the civil/criminal proceedings in which the minor makes statements about the facts relevant to the judge's
decision.

Consultation of the minor = part of the procedure (especially civil) in which the minor expresses his views, before the judge takes the decision.

Consent of the minor = further guarantee which consists in the obligation for the judge to obtain the favorable opinion of the minor in order to
take a specific decision (for example, custody or adoption).

Representative = when parents are absent, unavailable, or in conflict of interest, representative is a person who identifies the interests of the
child and protects them during the proceedings.

Lawyer = qualified person appointed to try to obtain a judge’s decision as far as possible in accordance with the interests of the child. Social or

health professional = expert in psychology, psychiatry or sociology, who assist the traumatized child during civil and criminal proceedings and
help the judge to assess his psycho-physical conditions and his protection needs.

Precautionary measures = provisional measures, adopted by the judge, to protect the psycho-physical well-being of the minor, during the
proceedings.
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The intervention of the Juvenile court for the protection of minors who are victims of abuse
takes place as follows: a request by the

public prosecutor is necessary, as the court does not act on its own;

the public prosecutor's request results from a report

by other persons of abuse suffered by a child

in the family environment.

These other persons, reporting the abuse to the public prosecutor,

are usually social services,

school authorities, or even police authorities



intervening when a crime is committed.

There is also then an intervention, obviously, by the criminal judicial authorities, but, very

often, when a crime has been committed, the interventions are simultaneous: the juvenile court
the interventions are simultaneous: the juvenile court and the criminal judicial authority
intervenes to ascertain the crime.

The Court’s intervention is conditioned by the type of request by the public prosecutor.

There are situations in which the public prosecutor may request an immediate

and urgent intervention, in order to remove the child from his/her family environment;
or situations in which the public prosecutor

which the public prosecutor asks the court to carry out investigations to verify

the seriousness of the facts reported, their truthfulness

and gravity,and to identify the most appropriate measures to protect the child.

During these investigations,

or immediately after the removal order

- when the court found it essential to adopt it -

not only the reporting services are involved,

but also other services: the specialised psychology

services intervene and the parents themselves are necessarily involved,

although their intervention is obviously particular. However, the law states

that the parents must be heard prior to the court adopting definitive measures to protect
minors which would limit or

forfeit their parental responsibility,

if the public prosecutor has also requested this type

of decision.

has also requested this type of decision. these proceedings, if he/she is twelve years old or more,
or the judge considers him/her

capable of expressing his/her view.

Obviously it is an evaluation that the judge performs freely, in order to understand
the desires and also the real psychological situation of the minor.

| repeat: it is a real psychological situation of the child that is first



evaluated through the intervention of the specialised services which

hear the child and report to the judge on what the child was able

to say, also depending on his/her age.
This is a form of being heard which we can label mediated, performed by other persons
having specific professional skills, which help the judge to take the

decision.
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The juvenile public prosecutor has the task of activating the intervention of the

Family and Juvenile courts for the protection of minors.

Based upon this generic competence,

when a

crime involving the parents or other relatives of a minor is committed,

two problems immediately arise: the first problem is the coordination with the ordinary prosecutors,
who are responsible for the criminal proceedings, in order to avoid interference that

could damage the criminal investigations;

and the second problem is to collect information



about the prejudice suffered by the minor

and the

personal and family resources, possibly also of other relatives;

an appeal to the Family and Juvenile courts must then be prepared,

with adequate prospects for intervention.

The main difficulty is in containing the timescales,

as proceedings for the protection of the minor have their own timescales, but criminal proceedings also
have a duration that is not always governable. What we try to do

is to ask the police to report, simultaneously, both to the ordinary public prosecutor,

who is responsible for the criminal proceedings against the offender,

and to the juvenile public prosecutor, which holds the power to protect the victim of the crime,
in order to put these authorities in the position to coordinate promptly

and immediately, that is, from the very beginning of the investigation.

This method, also

supported by agreements between with the various prosecutors' offices, has allowed us to define
who does what, when and how, preserving the needs of

the criminal proceedings, but also the measures to protect the minor.

It may occur, especially when the child is admitted to hospital

and there is no disagreement between his/her parents on this admission,

that the protection intervention is delayed and therefore the intervention of the Family and Juvenile courts
is delayed, as

the protection of the child is already ensured by

the hospitalisation, and the ordinary public prosecutor, responsible for theu
criminal proceedings against the offender, can carry out his/her own investigations
secretly and thus effectively.

If a decision

on the protection of the minor cannot be postponed, it may even be a colleague

at the office of the ordinary public prosecutor, responsible for the criminal proceedings, who issues an
administrative protection order

through the police authorities, pursuant to article 403 of the civil code,
in order to protect the minor.

That temporary protection measure must then be ratified by the Family and Juvenile courts, with our
appeal.
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| was a juvenile judge for many years and | often wondered what it meant

to hear children and teenagers.

| was never able to hear very young children, as | preferred their hearing to be conducted

in a different environment, by more competent people; in these cases, | only listened indirectly.

On the other hand, | heard many seven, eight, ten and eleven year old children.

They were, above all, children in extremely conflicting family environments, with parents who
did not decide to separate; separate, but in fact always united by conflicts

that had severe repercussions on their children.



What | always tried to communicate to the children

was first of all that there was a person

who was listening to them,

a person who had a specific task - to decide in the best way for them -
and that this decision

may even differ from what the children

wanted, from what they expressed.

The decision depends on the court, it depends on the judge. The judge has to decide;

so | will consider everything you tell me

and | will try to do

what is best for you.

However, the decision may not always

coincide with your wishes. This is something that always happens in life and

something you have to get used to.

| always tried to safeguard the positive aspects of the children’s relationship with their parents.
In general, fathers are the

most aggressive in relationships with children

and they sometimes force children to do

things, thinking that this is useful in their conflicting relationship with their former partner.
| tried to

say: look at your father, he has nothing against you and it is right that you love your dad.
However, we know that he has some problems and that he does not accept the current situation.
In short, we must also be able to preserve the father figure.

Therefore, the judge must never adhere to the conflicting attitudes of the child;

however, it is also

necessary to safeguard

the possibility that the child may say

no, | can no longer stay with my father as he

does not understand.

| remember the case of a little girl who was ten years old with two parents;

her father was absolutely very pathological and the decision was:



okay we will wait for the dad to change, if he can change; and if he does not succeed

in changing, it will certainly not be the child who will have to bear all this weight.



Course » 6. Module 6 > Lesson 6.1 » Knowledge check

e This section is a prerequisite. You must complete this section in order to unlock additional content.

< Previous [=1] =1.] H [i=i] H [E4 Next »

Knowledge check VIEW UNIT IN STUDIO
[ Bookmark this page

Q6.1

7 points possible (graded)

1) Secondary victimization is caused by:
O the stress resulting from minor's participation in the proceedings
O the abuse that made necessary the intervention of the judicial authority
O the stress resulting from the placement into a new family

O the repetition of the abuse originally suffered

2) The principle of the best interests of the child:
O applies only to criminal proceedings
O implies that the judge must always take into consideration, above all other interests, the psycho-physical well-being of the child
O applies only to civil proceedings

O obliges the States to avoid the participation of the minor in the proceedings following the abuse suffered

3) The hearing of the child as a witness:
O must always be performed by the judge
O it is preferable that it is carried out in the last part of the proceedings
O itis better that it is repeated at least twice, to test the reliability of the child

O itis preferable that it is carried out at the beginning of the proceedings

4) The opinion expressed by the minor during the proceedings:
O is not binding, but the judge must take it into consideration in order to decide
O is always binding for the judge
O is binding for the judge, but only if the minor is at least 14 years old

O is binding for the judge, but only if the miner has a sufficient understanding

5) Criminal and civil proceedings following child’s abuse:
O are separate, but the civil one can start only after the penal one
O are separate, but the civil one can only start if, in the criminal one, parents have been convicted
O address different issues and have different purposes

O have the same purpose and the same object



6) When does the judge order a precautionary measure?

O atthe end of the proceedings

O before the beginning of the proceedings

O during the proceedings, to protect the psycho-physical well-being of the child

O during the proceedings, to ensure the reasonable duration of the proceedings

7) Extrajudicial procedures:

O are applied when the relationship between the perpetrator of the abuse and the minor appears to be recoverable

O are applied only when the abuse is serious

O must always be applied

O are applied only when the mistreatment isn't very serious

Li]
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Social services = range of services, provided by public or private bodies, which respond to collective and personal needs. While the term
“services” means standardized services, universally provided to people as members of a category, “social services” respond to “specific needs” of
the beneficiaries.

Social Services for children and families = series of measures and activities that meet the general or individual needs of a child and / or his
family. These types of services are aimed at satisfying the different needs of children and families, such as specialized and intensive services .

Child-friendly social services = social services that respect, protect and realize the rights of every child, including the right of access to benefits,
participation and protection and the principle of the best interests of the child. (Recommendation of the Council of Europe, November 16, 2011,
Na. 12, on the rights of children and social services for children and their families)

Child-friendly justice = judicial systems that guarantee the respect and effective implementation of all children's rights at the highest possible
level, taking into account the degree of maturity and understanding of the child. It is an accessible justice, adapted to the age, rapid, diligent,
adapted to the needs of the child and centered on them, in respect of the rights of the child, including the right to due process, participation and
understanding of the proceedings, respect for private and family life, integrity and dignity. (See the Guidelines of the Committee of Ministers of
the Council of Europe for child-friendly justice, adopted by the Committee of Ministers of the Council of Europe on 17 November 2010)

Early Childhood Education and Care (ECEC) = service offered to children from birth to primary education subject to a national regulatory
framework and to compliance with a set of minimum standards and / or procedures for accreditation. The service includes private, public and
volunteering services. European countries present different solutions to guarantee the education and care of children below the age of
compulsory education. However, ECEC is increasingly becoming an integral part of education systems in Europe.

(See https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0066:FIN:IT:PDF)

European Higher Education Area (European Higher Education Area - EHEA) = project that aims to achieve a process of convergence and
strengthening of higher education or university studies in Europe. This process is in line with the strategies that the European Commission
together with the Member States of the Union has launched in recent years to build a true Europe of knowledge and has the main purpose of
promoting the mobility and employment of students, improving the quality and make education systems more competitive, attracting students
(and teachers) from Europe and other parts of the world. The means to achieve this goal are the support for greater comparability and
compatibility between the different systems and the different institutions of Higher Education in Europe, and the raising of their quality.(See
https://ec.europa.eu/education/education-in-the-eu/european-education-area_en)

Child-friendly health care = health care policies and practices focused on children’s evolving rights, needs, characteristics, resources and
capacities, taking into account their opinion. (See https://rm.coe.int/168046ccef)

Child-friendly health care approach = integrated conceptual and operational framework that fully respects the rights and needs of children in
the health sector.(See https://rm.coe.int/168046ccef)
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Children's Ombudsman
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Children's ombudsman

The competences attributed by the various institutive laws to the children's ombudsman are attributable to
various actions: listening and participation, promotion and awareness, collaboration, preparation of

proposals, opinions and recommendations.

The activity of the Children's Ombudsman today plays a leading role in policies aimed at ensuring knowledge
and respect of children's rights, and allows a voice to be given to people (children) who often risk being

invisible: hitps://www.youtube.com/watch?v={WiE2jHX5vyE.

The children’s ombudsman, in summary:

« monitors the application of the Convention on the rights of children and adolescents within the country
and helps to spread knowledge and the culture of rights of children and adolescents;

+ reports to the competent authorities on any violations of these rights;
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The volunteer guardian as the “voice” of the unaccompanied minor

Many minors are forced to leave their country and experience their childhood and adolescence away from home, separated from their families
and with no family to ensure that their interests are being protected. The large majority of them have suffered traumatic experiences related to
the migratory journey, to their life before it or to leaving their family.

In EU law, the European Parliament and Council Directive, no. 2011/95/EU, defines the unaccompanied minor (UM) as: “unaccompanied minor”
means a minor who arrives on the territory of the Member States unaccompanied by an adult responsible for him or her whether by law or by the
practice of the Member State concerned, and for as long as he or she is not effectively taken into the care of such a person; it includes a minor who is left
unaccompanied after he or she has entered the territory of the Member States”.

In many European judicial systems the figure of the volunteer guardian is becoming more prevalent. This is a private citizen, highly qualified,
asked to legally represent minors who have arrived in the State territory alone and to ensure that their interests are protected, their needs
listened to and their potential nurtured. The institution of the volunteer guardian represents, in other words, an example of active citizenship
and thus a social policy instrument for minors.

Carlo Infuso, a lawyer from Turin, describes his experience as a volunteer guardian.

“I met V, my guardianee, in an absolutely ordinary situation: he was introduced to me by the Community who was hosting him. | met this boy and
| must say that after the mutual introduction we did not know what to talk about. So, | got him on my motorbike and we went for a ride, we
talked a little bit and we slowly started to build this relationship which has today evolved into something pleasant, full of mutual trust and
enjayable.

V. is finally starting his life here in Italy. He benefits from international protection and he will therefore have a residency permit when he turns
eighteen and even later, as he has got a two year permit. We will ask permission for him to go on to finish his studies.

He is finally starting to understand the importance of learning the Italian language - which he did not realise before - for himself, his relationships
with others and with me, with my friends, with the people he sees through me, who he is getting to know better. He is also learning the
importance of studying to work as a waiter. He had thought that being a waiter just involved bringing food to the table but, instead, he is now
learning to make cappuccino, the cappuccino with the drawing on top, to serve with double cutlery, from the left, from the right, to provide water
glasses, glasses for wine, how to place the napkin, and so on. He is discovering little by little the pleasure of learning, learning for its own sake.

He is very funny. He is young, a teenager, and he is mad about music. He has an earring, a trendy haircut... just like any other boy.

Something that amazed me in my guardian role was the fact that he does not get involved with the guardian role. When a decision had to be
made, for instance, about what to study and where, V. told me: “l don't have any parents, you are my Italian father. You decide for me, because |
know that what you decide for me will be fine”.

Today, after a few months, I'm glad that V can say: “I'm glad that we chose this study together, as | really like this school”.

The fact that | was able, perhaps through small daily things, to trigger in him a mechanism of confidence towards others, has allowed him to
build some self-esteern and today V. is more able to make decisions that he would not have been able to make before, with more awareness,
levity and so much more commitment than before.

Itis a relationship that grows (between guardian and guardianee) and it is a relationship that can either go well or go badly. In our case, it went
well and allowed us to build something.

| can happily say that V. is a guest in my home this weekend; tonight he will prabably cook some food and we are all really happy.
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1. In situations of domestic violence or in the case of conflict with parents, children and teenagers:

O must have access to confidential medical advice and advice without parental consent if they are over 14 years old

O must have access to confidential medical advice and advice without parental consent, regardless of their age

O must have access to confidential medical advice and advice with the consent of their parents, regardless of their age

O must have access to confidential medical advice and advice with the consent of their parents, if they have a high degree of maturity
2. The Bucharest Children’s Declaration of the European Union is an instrument to mobilise the European institutions and the Member States to
establish formal structures and mechanisms that promote the right of children and young people:

O to be heard in any judicial or administrative procedure that concerns them

O to receive or communicate information or ideas without interference from public authorities and without border restrictions

O to benefit from particular protection and therefore to differentiated treatment on the basis of age

O to participate in European Union decisions

3. When, according to the law, a child does not have capacity to give consent to a health intervention, this:
O cannot be carried out
O can be carried out even without the authorisation of his/her representative, authority, person or body designated by law
O cannot be carried out without the authorisation of his/her representative, an authority, person or body designated by law

O can be carried out even without the authorisation of his/her representative, authority, person or body designated by the law if it is
possible to reconstruct the child's will




4. The video of the Council of Europe “Tell someone you trust” deals, through child-friendly methods, with the theme:

O of sexual abuse

O of bullying

O of witness violence

O of corporal punishment

5. The Children’s Ombudsman exercises:

O incisive investigative powers

O limitation and sanction powers

O regulatory powers

O powers of moral persuasion

L]
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You have reached the end of these two weeks of training,

in which we have attempted to identify

and describe the legal and social measures

for the protection of minors who have suffered a trauma.

Therefore, in this short final video, | would like to summarise our course journey,
identifying the most important issues that we have discussed.

Firstly, it is important to remember that achieving the consecration of children's rights
has been a troubled path.

A clear testimony of that is certainly the case of Mary Ellen Wilson,



which only ended positively thanks to the tenacity of a Methodist missionary
and the intuition of a lawyer:

to remove a child

from an inadequate family environment, it was necessary to apply the

law concerning animal cruelty.

hat is certainly astonishing.

Even more surprising, however,

is the context of the decision of the European Court of Human Rights in Z vs. United Kingdom,

also as it occurred over a hundred years later.

Even

in the early nineties, the idea of a State's obligation

to remedy problematic family situations for a child's well-being was
not deeply rooted in the legal system.

Therefore, the European Court judges derived

this duty from the European Convention of Human Rights, recognising

it as a corollary of the prohibition of inhuman or degrading treatments established in art. 3 of the European
Convention.

We must then remember that

international and supranational law offered a decisive impulse for overcoming
the legal gaps that

were present in every State.

internazionale e dal diritto sovranazionale.

We must certainly recall the New York Convention

and then the many acts adopted by the Council

of Europe and, more recently, by the European Union.

It was only through these acts the awareness of the minor

as an autonomous subject of rights, holder of a legal position, independent
from that of his/her parents, definitely spread;

thus, today

we can say that this idea belongs to the common heritage of every legal system.

In the same way, it is also



well-established that there is a duty of the State's authorities to prevent

and punish any abuse against children

and to assist effectively those who have suffered abuse towards the complete
recovery of their psycho-physical well-being.

Moreover, it must be stressed that

the minor is an individual with

remarkable peculiarities:

his/her personality is still evolving and,

proportionally to his/her age, he/she certainly requires attention that adults do not usually require;
this special attention is even more

necessary when the child has been the victim of abuse and violence,

perhaps even within the family context.

In other words, it could be said

that, with regard to minors, the rights that generally belong to each

individual have required independent development, taking into account their particular
conditions.

It is therefore true that the child

has the right to be heard and to express his/her opinion on any matter that concerns him/her.
However, it is also true that, if his/her superior interest must be achieved,

the decision may

even differ from what he/she expressed as preferable; it may

also be completely different from the will expressed by the minor.

There is a fourth remarkable issue.

The path towards

recovering the well-being of the traumatised child

may be equally as painful as

the violence and abuse suffered.

Criminal or civil proceedings

are often essential

for achieving numerous and important objectives: to punish those who committed
the crime, if the conduct constitutes a crime;

to prevent the reiteration of the abuse;



to compensate the damage suffered;

and, when necessary, also to restore an adequate family environment.

It should not be forgotten that there is another side of the coin,
represented by

the numerous sacrifices the minor must make to face all

stages of the proceedings.

It is often crucial, for example, for the child to participate

in these proceedings;

and participation is not only one of his/her rights,

but also a fundamental device for ascertaining the truth:

by expressing his/her opinion and telling of his/her experience, the victim can always offer
to the judge important elements for making the final decision.

However, as we have seen,

there are also important risks of secondary victimisation,

as,

during the proceedings,

the minor will probably have to remember the facts and traumas suffered,
he/she will probably

suffer the public exposure related to the case;

in all likelihood,

during the trial, he/she will also have to come into direct contact with the perpetrator of the abuse.
All these are important and relevant risks.

Then, when it is necessary to order the adoption

or even the custody of the minor, it should certainly not be forgotten how
it can be to relate to a new family.

Paradoxically, we could say that the overcoming of the first trauma,
caused by the abuse,

requires the child to face a path in which there may be a risk

of suffering many other smaller traumas.

The most important consideration remains to be made.

It often happens that new rights and safeguards

require a great deal of time and energy to succeed;



and this, as we seen, has also happened with regard to minors.
However, now that

these guarantees exist,

a further step must be taken:

we must realise that law alone is not enough;

that international and supranational Conventions, European directives
and laws of the single States alone are not enough.

These acts are starting points,

a basis on

which everything else must be built.

What matters most - in this field probably

more than in others - is how the guarantees, which are contained in law, are implemented
through efficient social policies.

Central and local administrations

must certainly promote respect of

minors' rights with concrete measures.

At the same time, they must invest

in and create specific services for children and adolescents,
services such as help desks, support groups,

supervisory authorities.

We must not forget the important role

of volunteering and of the associations promoting and protecting
the rights of minors;

these associations are certainly a fundamental element

for implementing effective and efficient social policies.

Public administrations must have

adequate sensitivity and make appropriate investments

to limit the risks of secondary victimisation:

for example, they must certainly set up

special rooms for the hearing,

sensitise judges and lawyers,

ensure the best conditions for the hearing of the minor,



and provide continuous psychological assistance

during the proceedings.

Of course, the contribution of the first users

of this course, that is, the professionals, who interact

with the minor, is fundamental.

You

are

the guardians of minors outside the proceedings,

for overcoming the trauma caused by primary victimisation;
you are the guardians of the minor within the proceedings,

as you can make

more bearable something

that can never be ordinary;

and then you are the guardians of the minors even after the proceedings,
as you have to ensure that the difficult path

towards recovering serenity does not stop when it should
accelerate and finally achieves its goals.

Ultimately, many difficulties await the child or adolescent victim
of abuse;

but, as we have tried to highlight, there are

also many devices to help him/her to face these challenges and to overcome them.

So | wish you all the best of luck in your careers.
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Welcome.

We are now in the last module, module 4.

This module was designed to evaluate and detect

the possible knowledge gained during the previous three modules.

How will this module work? We will propose three clinical cases, three scenarios.

You will have to choose one of these three scenarios and after that you have to

try to answer by putting together and integrating the skills learned in module one: the theory,
in module two: the research, and in module three, the legislative part; as well as

the relevant aspects of TIC, Trauma Informed Care, and how it can be applied to

the three scenarios.



How should you produce this short report?
You will have several options.

You may produce a PowerPoint file [NOTE: THIS IS NO LONGER SUPPORTED]; you may record a short video,
S0, you may use this format

or you may produce a Word document or a PDF file, or you may even use
other modes that come to mind.
The peculiarity of this last module

is that there will be a peer review, that is, you will evaluate the project made by another enrolled
participant

and your project will be evaluated by a participant as well.

There will be a peer review. The last evaluation, however, will always be carried out
by a senior tutor, one of the project leaders.

This we could really call the last step that we ask of you in order to

obtain the certificate of participation of this MOOC.

Once you have finished your documents and your report, video or PowerPoint presentation [NO LONGER
SUPPORTED],

you can submit it, there will be a random and anonymous match with another student,

after which you will be called to evaluate a document, a report or a video.

Then there will be the final submission of your work and after that

a senior will provide a further evaluation and decide whether or not to confirm the closure of your training.
We hope that this has been a pleasant path,

that you were able to learn something or otherwise confirm and value

additional knowledge about Trauma Informed Care. If you like, you can also leave short videos
at the end of your course, with your name and surname,

short documents where we will certify that you have been on this training course.

On my behalf, Luca Rolle, and on behalf of the entire Care Path project team, we would like to
thank you once again for being with us and we hope to see you again

in a future edition.



The PowsrPoint (.ppt, .pptx) format 1s no longer supported due to technical issues. Please submit your final
assignment directly in the form or in .pdf format. If your final assignment is a video, please upload your video

on a streaming site of your choice and submit a link.
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During this activity you are requested to analyze the case (Choosing the Scenario you prefer) from a legal, psychological and/or scientific
research point of view. You answer should contain your reflections in the light of fundamental principles of Trauma Informed Care.

1. Your can prepare your contribution in

e text (simply enter your answer in the respective area) OR

* you can upload a file containing your contributions. Important note - the file should be in pdf format up to 5mb.
In case you have prepared a video you can simply enter the link of your published video so it can be accessed for evaluation.

2. Each learner upon submission of his own contribution has to assess at least 1 contribution from other learners. This is a necessary step, in
order to finish the activity.

Important note - In case you need to evaluate a response that is contained into a file, you need to download the file and open it in your
desktop/mobile device. make sure that the file has the .pdf extension. If not, please rename your file adding the .pdf suffix at the end.

3. The final step includes the Staff evaluation of your contribution. Upon completion, the final grade will be available to you straight away.
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Caro Clinico di Emanuela Tardioli

C.F. is 15 years old; she has been referred by the local hospitals to the local community service.

She irregularly attends high school with poor results and has been brought to the Hospital Emergency room for the ingestion of an excessive
quantity of psychotropic drugs.

After the first-aid intervention, she was sent back home with the obligation for the whole family to follow a program of support and help.

The minor shows an angry attitude, she does not want to be at the interview or talk about her situation, she does not understand the reason for
this referral. She claims to have done a stupid thing with her friend but certainly she will not repeat it.

After receiving empathic understanding of the fear, she experienced taking the overdose (she refers at the episode as doing a "bullshit") and
receiving information of the terms of the services offered, the girl opens up, sharing her story and her fragility. She reports that her the parents
have been separated-even if not officially- since few months ago and that the mother left their home.

C.reports that the mother leaving is a positive new development for her, since she has a very difficult relationship with her mother and the
fact that mother is away from home makes her feel calmer; on the one hand, that entails not having any more around person who helped her
to do things. For a long time, when C. went to elementary and high school, her mother was angry and beat and insulted her when C. did
something wrong. The mother used psychological and physical violence to punish her; her typical insults where : " "stupid" "you're a bitch"
However, in the last year C. began "finally” to no lenger suffer passively this mistreatments, she started to respond to her mother attacks and
sometimes she engaged in quarrels and even in physical fights with her mother. She experienced her new active behaviour with her mother as
more satisfactory that the previous one. Her father is away all day for work, C. says that he is a good person, who nevertheless is returning at
home only in the evening and does not seem interested in his family dynamics, probably because he comes home very tired from work. Things
seem cold between her parents. In her family, people do not get together to carry out some common shared activities. Sundays are also spent at
home or with her aunt (her father's sister). For C. the aunt is a significant adult and an important point of reference.

When C. was 13 years old, together with her friend started smoking tobacco and marijuana at school. She did like the feeling of relaxation and
fun she experienced smoking marijuana and soon she started to hang out with a group of people who share the same "interest” in smoking
grass.

After a few months of continuous difficulties at home, her mother started to be less present, every day in the afternoon her mother went out and
this allowed C. to be free to invite her friends at home. Initially, she was happy with this new situation, she felt that it was an improvement of her
life situation. Then one day she discovers, while travelling with a friend, that her mother is seeing another man and she see them sitting in a bar
outside their neighbourhood in clear lovers' postures.

At this point, C. says, that she finally found herself in a position to get from her mother everything she wants, because her mother cannot escape
her daughter' requests: C. wants to take her boyfriend home and be alone with him and asks her mother to leave her alone. Initially, the mother
doesn't want to, but when C. tells her that she must, otherwise she will inform her father of her extramarital affair, her mother surrenders to her
request. C.'s requests and her mother's concessions increase: C. takes whoever she wants home, smokes at home, and she is allowed to buy
beer and to get all the money she asks for. The mother gives in to her requests, but C. receive from the mother her anger and insults and all her
contempt.

The father's is not aware of all this. While talking about this C. shows an attitude of sad triumph and of great anger.

This state of affairs goes on for around a year, until in September, her father, discovers the wife's betrayal, ask her to leave their home.

At that peint C. is even freer and she is alone until her father's return from work, she begins to be late at school or not to go to school at all, until,
staying at her friend's house and finding a medicine of her friend's mother, they decide to try to take it together. After this episode, the father is

called by the mother of the friend who has found C and her daughter deeply asleep on the bed and in a confusional state: "unfortunately” both
girls are rushed to the hospital emergency room.
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Case Study 2

B. s a 15 y.o0. student, first of two; her mother is a businesswoman and her father is unemployed; the four of them live in a major city's suburb.

B. comes at consultation due to severe and invalidating physical pain, involving the lowest part of her body (legs and abdomen) that are not
explained by any medical condition (her parents got her to examined by several professionals).

This pain impedes her from having a satisfying lifestyle, adequate for her age: going regularly to school is impaossible for her, therefore she's
risking to flunk and having to repeat the year; furthermore is really difficult for her going out with her friends or practicing some kind of sport
because every plan could be shattered by this sudden, piercing pain.

At our first session she looks untidy, rather introverted (she lowers her gaze, whispers few words) and bent down (she spends all our time
together crouched on her chair). She reports to have decided to ask for help because she's aware about the need to take care of this problem
which “is shutting me in my house”.

She possesses quite an extensive knowledge, great curiosity and a vivid intelligence, all of which seem to be the counterpart of her fix and folded
body.

She says she has no idea of what may have started her symptoms, which appeared approximately at the time of her menarche.

She recounts she has wonderful relationships her family members, very few friends and to struggle a lot to be in groups, whether they be
composed by peers or with adults. She loves to read and listen to music and studies several languages as an autodidact.

During our first year of psychotherapy, working on the invalidating meaning of her symptoms and focusing on empowering her, the pain is
circumscribed and appeased: it appears just before her period and it makes her lose at most only 2 or 3 days of school. But there is still no
consciousness about the origin of her symptoms and, moreover, she has frequent panic attacks.

In addition to B.'s individual sessions, periodically, | meet all the family which, even if they express concern about B.'s suffering, recognizes her
great changes and the resources she was able to use to come back living a satisfying life.

After two years of psychotherapy, B. can manage her panic attacks, which had been becoming really sporadic and to use various strategies to
manage pain (autogenous training, yoga, guided fantasies, breathing techniques).

However, while she's watching a movie in which there's a sexual assault scene, she experiences a sudden and intense anguish sensation, which
she'll report to me at our next session as “an internal black out”.

We begin to explore this feeling, trying to approach these “fragments of dream” as she initially refers to which later become blurry images hard
to define as memories or fantasies borrowed from books ar movies.

Working with respectful timing and modalities, not wanting to force her, her defensive strategies or her understandable fears, but meanwhile
continuing to support her inner resources, slowly, B. recalls the memory of a person to whom she was entrusted while her parents were away

(from age 3 to age 7) that sexually abused her.

Recalling the memory allows to start the process not only to report the abuser and to create a safe environment for herself (the abuser was still
sporadically seeing her family) but also to make sense to her psychological suffering, up to that moment managed, but not signified or
symbolized.
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R, a minor of 13 years of age, is referred by the tribunal to a local health agency.
He attends elementary school and has been in a foster home since he was 9 years old.

At this first meeting he is accompanied by the educator of the family house and is open and interested in getting to know the people with whom
he has an interview in order to have our service take him as a client. Initially he is sociable answers questions, interacts with peaple, jokes and is
simpatico. When we start talking about the reasons of this colloquium he express confusion he doesn't understand why he is there, what he
should do, what we want from him and he asks for answers to these questions giving voice to disorientation and different fears (of being obliged
to be further away from his parents, of hurting them, of someone deciding that he won't be able to see them anymore, etc...).

His parents, after a period of separation now live together, just like when R. was removed from his family. The boy remembers several quarrels
between his parents , they didn't get along very well, and several times the mother, from a different country than the country of residence, tried
to return to her family of origins. When his mother left R. was sorry, but also happy because at the same time since his parents quarrels
stopped for a while. He loves his parents and even now he is happy to spend time with them.

He speak with them everyday over the phone and sees them once a week when they visit him in the family house.
He's been there for a couple of years and he's fine, although he'd like to go back home, but he doesn't know if it's possible.

He doesn't remember well the day he entered the family home, but he knows that it was his father who accompanied him. Mom stayed home
crying and he felt very sorry for her. Dad was stronger, because he accompanied him, and as always filled him with words, but he did not cry.

R. was scared when he entered the family home, but there he found some nice and funny people who made him feel less scared and it was easy
to make friends with the rest of them too.

R. enters the foster home after a friend of his parents made sexual advances, violating him. He doesn't tell anyone, but at a certain point these
things emerge (R. still doesn't know why) and he ended up in court. This man was a friend of his parents and he frequented his parents home
quite often, he was fond of him and R. felt that he was important for him as well: In the evening this adult would read him some stories and
sometimes R." father would ask him to put R. to bed.

When those ugly things happened and came to light, his father accompanied R. to the foster home, wanting to protect him from this man.

R. doesn't really know how he feels about all this, maybe - he says - just a lot of confusion.

In the family home he's fine, but sometimes he feels a bit forced to obey to some hard rules, then he gets angry a lot and ends up acting out and
damaging objects, but never people. In particular, R. can't stand the fact that in order to speak with his parents or to see them he has to follow
rules that he doesn't understand; On the other hand, in this family home, he does interesting things (even practices sports), he feels good

relating with the other people. He likes having friends around him even though, sometimes he wants to be left alone and would like to have
space for himself.

R. has established a special relationship with and educator who takes care of him a lot and R. likes that quite a lot.
R. has many fears about what will happen when he leaves the foster home, not because he has to leave now, but he knows that eventually at
some point this will happen and he doesn't want his parents to know that he experience these fears, since he is afraid they will feel sorry and

think that he doesn't love them.
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FINAL EXAM

This assignment has several steps. In the first step, you'll provide a response to the prompt. The other steps appear below the Your Response field.

IN PROGRESS

-1 Your Response

Enter your response to the prompt. You can save your progress and return to complete your response at any time. After you submit your
response, you cannot edit it.

The prompt for this section

Analyze the case (Choosing the Scenario you prefer) from a legal, psychological and/or scientific research point of view

Prepare a contribution (which can take different forms such as: text, video, presentation .ppt) that contains the reflections of the
participant in the light of the fundamental principles

of Trauma Informed Care, about the chosen case.

Important note: Please upload only pdf files up to 5 mb

Your response (optional)

Enter your response to the prompt above.

THIS RESPONSE HAS NOT BEEN SAVED.

| Sfoglia... Nessun file selezionato. pload fi

You may continue to work on your response until you submit it.

Submit your response and move to the next step

NOT AVAILABLE

2 Assess Peers

NOT AVAILABLE

3 Staff Grade

*Your Grade: Not Started

MANAGE INDIVIDUAL LEARNERS ~ VIEW ASSIGNMENT STATISTICS ~ GRADE AVAILABLE RESPONSES
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POST COURSE SURVEY

0. not at 4. Very | 5. Not
all much aware
O O 0] O O

06 - Would you suggest to a friend/colleague/friend/knower this lesson? O o] O @] o]

01 - Are the contents consistent with educational aims?

07 - How would you assess the experience of this online training? O O O o] o]

How would you rate the level of the CarePath course? Q e} O O O

09 - Were the technical aspects (visuals, acous subtitles, etc) of the e 0 e o 0 e
CarePath rse satisfactory?

10 - Was the online training platform of the CarePath course user-friendly? O O O O o] o]

Invia

View results
Export results to CSV Download CSV
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UNIT 1: DEFINITION OF RESEARCH

ARTICLE

It is not easy to define the boundaries of what research is and is not. Over time, many definitions

have been given. Let's take a look at some of the most recent:

"The research simply seeks the answer to certain questions to which it has not been given a
response and the answers depend on human efforts. [...] In reality, research is simply the
process to arrive at reliable solutions to a problem through the planned and systematic

collection, analysis and interpretation of data.” (Singh, 2006, p.1).

"Research is a creative process of discovery that develops according to a pre-established
itinerary and according to pre-established procedures that have been consolidated within the

scientific community"” (Corbetta, 2015, p.15).

In general, research is being carried out "whenever curiosity and intuition are applied with a
systematic approach to answer questions about day-to-day phenomena, taking advantage of the
experiences and knowledge already acquired” (Research Italy, 2013).

There are different types of research that differ according to its application, objectives and
methods of investigation. Research can in fact be "applied™" or "pure”. Applied research aims
to find a solution to an application problem that needs to be addressed, while pure research
mainly concerns generalizations and the formulation of a theory (Kothary, 2004; Singh &
Masuku, 2013). Depending on its objectives, research can be descriptive, exploratory,
correlational or explanatory. Descriptive research aims to describe a phenomenon, a problem,

a situation.
Correlational research aims to explore a relationship between two or more variables.
Explanatory research aims to explain why certain things happen.

Exploratory research aims to examine the feasibility of a study or to explore a little-known

thematic area.

The investigation to be started needs a work plan determined by procedural steps that must be

carried out in relation to the investigation itself; these phases are known as "research design".

Depending on the techniques used, research can be divided into:



- Quantitative research: it uses a structured approach, aims to quantify the variation or
diversity of a phenomenon, situation or attitude through a well-structured research
design, which provides quantitative data that can be analyzed to verify hypotheses and
test relationships between variables.

- Qualitative research: it uses an unstructured approach, it is explanatory, descriptive and
inductive in nature with particular attention to context and aims to identify and describe
as many variations as possible in a phenomenon, situation or attitude, understanding
the reasons underlying the variations. The latter implies an "interpretative and
naturalistic approach to the world; it means that qualitative researchers study
phenomena in their natural contexts, trying to give them meaning or interpret them in
terms of the meaning that people bring them" (Denzin & Lincoln, 2011, p. 3). The aim
of qualitative research is to describe and understand phenomena rather than predict
and/or control them (Streubert & Carpenter, 2005).

The mixed approach, on the other hand, combines both quantitative and qualitative research
methods. "Social research is based on the definition of variables, the search for associations
between them and the attempt to understand if and how the variation of one thing causes a
variation in another. Some common variables that you will find in social research are age,
gender, ethnicity, race, education, income, marital status and employment" (Bernard, 2006, pp.
28-29). First, then, we find the concept of variable: something that can take on more than one
value. Secondly, there is the concept of "measurement: in fact, the variables are measured by
their indicators, which are defined by the values of the variable itself. Measurement implies
which value to record. Any search must also respect the principles of validity and reliability.
Validity means that the search must have accurate measuring instruments, data and results;
while reliability means that the same results are obtained by measuring them several times with

the same instrument.
Bernard (2006) explains the four fundamental points that the research process follows:

1. First, a theoretical problem is formulated (scientific theory and literature);

2. Then, appropriate units of analysis and method are selected;

3. Then, the data is collected and analyzed,

4. Finally, the theoretical proposition with which the research was started is either

contested or supported.

(Bernard, 2006, p.69)






UNIT 2: ACTION RESEARCH
ARTICLE

Traditionally, the task of research has been to extrapolate laws inscribed in the nature of the
world by analyzing phenomena objectively. The researcher must face the phenomena he studies
from an absolutely neutral position. Research is by definition addressed to theory; it tends to
generality and to build models as universalistic as possible. Action, on the other hand, in
common experience is imbued with motivations, desires, emotions and knowledge that are
often not logical, are contradictory and aimed at doing, obtaining and transforming. Action is
directed towards practice, it is linked to the particular and to the singular, localistic and
situational, historicized, not always predictable in its origin and in its outcomes (Amerio, 2000).
Action-research was born with the intent to combine these two dimensions that traditionally
have been seen as separate and irreconcilable. The two cornerstones of action-research, which
differentiate it from traditional research, are participation and cooperation. Elliot would define
it this way:

"Action-research could be defined as the study of a social situation with the aim of improving
the quality of action within it. In other words, it aims to introduce a practical evaluation in
concrete situations; the validity of the "theories" or hypotheses it generates depends not so
much on "scientific" verifications of the truth as on their usefulness in helping people to act
more intelligently and skilfully. In action research, “theories" are not independently validated
and then applied to practice. They are validated through practice.” (Elliott, 1994, p.97)

And again:

"The situation-problem must be diagnosed and remedial action must be planned and
implemented, the effects of which must be controlled if improvements are to be made. This
overall process of Analysis-Diagnosis-Planning-Actuation-Effects checking is called action-
research [...]". (Elliott, 1994, p.96)

The original model of action-research was developed by Lewin (1946) with the aim of
understanding the problems existing in specific contexts through the sharing of knowledge
between people who are both researchers and experimental subjects. Action takes on more and
more value because it becomes a moment in which knowledge about the problem is built up.

The process of change takes place in three stages:



1. Unfreezing: the initial balance is broken by acting on resistance factors linked to
adherence to social norms.

2. Moving: new and existing elements in the field move according to the forces acting
within the field.

3. Refreezing: the new situation stabilises around a new balance.

Action-research is therefore a 'systematic collection and analysis of data for the purpose of
taking action and bringing about change', generating shareable practical knowledge (Gillis &
Jackson, 2002, p. 264).

The aim of any action-research is to produce social change through action (or actions), which
is in turn the ultimate goal of the research (Greenwood & Levin, 1998; McNiff & Whitehead,
2006; MacDonald, 2012).

Researchers who start an action-research, have in mind the assumption that reality is created
and recreated by a continuous social process. They recognize that, according to Argyris et al
(1982), the crucial elements in a research approach that works within a specific social situation
are: collaboration between researchers and reference communities; a critical investigation
process; focus on social practice; and a reflective learning process. This necessarily implies a
different type of research from the verification of hypotheses, which places more attention on
the themes of the research, necessarily declared and discussed, to allow anyone interested to

submit the research to critical examination (Checkland & Holwell, 1998).



UNIT 3: PARTICIPATORY ACTION RESEARCH
ARTICLE

As Vargiu (2008) highlights, the field of action-research brings back very different
experiences, but united by the fact that they pursue two main objectives: understanding
and change. By analysing the literature, it is possible to define action-research as a
"family of approaches™ (Reason 1994, Reason - Bradbury 2006) oriented to "place
research at the service of the community, through the activation of participatory
practices for the purposes of social change. This implies substantial differences with
respect to other forms of research, regarding the objectives that the researcher sets
himself, his epistemological assumptions and his practices. (p. 206). According to the
author, this "family" is associated with many approaches and practices, including: 1)
action research, 2) participatory research, 3) participatory action research, 4)
participatory action research, 5) action science, 6) action inquiry, 7) sociology of action
or sociologie de I'action (Bartoletto, 2006). Vargiu (2008) also adds those experiences
that can be traced back to the Community Based Research to the Community Based
(Participatory) Action Research and observes that "participatory research and
participatory action research can be brought within the category of research that
Capecchi (2006) defines as "con-ricerca™. (p. 209). According to the author, what
allows useful differentiation is the level of participation foreseen in the research process
and how much, in the definition of the objectives, the procedural elements and the

instruments, space is given to the subjective and collective dimension.

Participatory research and action-research are increasingly becoming central paradigms
in the social sciences (Brydon-Miller et al., 2004; Greenwood and Levin, 1998; Kindon,
Pain and Kesby, 2007; Jason et al., 2004; Park et al., 1993; Reason and Bradbury, 2006;
Selener, 1997; Taggart, 1997). As indicated by Kindon, Pain and Kesby (2007) and by
Mackenzie and colleagues (2012), Participatory Action Research (PAR) involves
researchers and participants in an overall project, aimed at examining a problematic
condition or action with the aim of modifying it in a better direction (Wadsworth, 1998).
It is a collaborative process of research, education and action (Hall, 1981) oriented
towards social transformation (McTaggart, 1997), starting from the recognition of the
existence of a plurality of knowledge in a variety of institutions and contexts (Kindon,
Pain and Kesby, 2007). The process is cyclical (based on reflection-action cycles):

researchers and participants identify a problem or situation that needs changing and



initiate research that draws on skills and resources to accelerate relevant action. Both
researchers and participants reflect on this action, learn from it and move on to a new
cycle of research/action/reflection. As Kindon, Pain and Kesby (2007) specify, they
also cooperate in the development of context-specific methods to facilitate these cycles.
In summary, PAR focuses on the dialogical engagement between co-researchers
(Kindon, Pain and Kesby, 2007) and PAR is, therefore, an orientation in doing research
(Reason 2004; Kesby et al, 2005), which requires methodological innovation and
considers the research process as well as its products: its effectiveness is not only
inherent in the quality of the information generated, but is also defined by the extent to
which the participants' skills, knowledge and abilities are developed through research
experience (Cornwall and Jewkes 1995; Kesby et al., 2005, 2007; Maguire 1987).

Reason and Bradbury (2006) argue for the need to adopt a participatory perspective or
world view, which "asks us to be both situated and reflective, to be explicit about the
perspective from which knowledge is created, to see investigation as a process of
knowledge, to serve the democratic and practical ethos of action research” (p. 7). In line
with Kindon and colleagues (2007), the key is an ontological view that implies that
human beings are dynamic agents, endowed with reflective skills and personal change,

and an epistemology that embraces those skills within the research process.

In accordance with a fundamentally participatory perspective, in PAR, the choices on
the modes and levels of participation are not only made a priori by the researcher, but
negotiated with co-researchers and participants. The most common methods used in
PAR focus on dialogue, storytelling and collective action and the most commonly used
are (Kindon, Pain and Kesby, 2007):

- Surveys

- Participant observation
- Secondary data analysis
- Learning by doing

- Dialogue

- Political action



- Group work and discussions
- Interviewing

- Storytelling

- Mapping

- Community art and media

- Diagramming

- Educational camps

- Exchange programmes

- Ranking and scoring

- Shared analysis, writing and presentations

As already highlighted, active research becomes participatory action research
depending on who is involved in each phase and to what extent. Participants as
collaborators can inform the design, propose methods, facilitate some activities and,
above all, review and evaluate the process as a whole (Mackenzie et al., 2012). From
the planning phase PAR tends to involve the use of established research techniques
adapted to the situation and considers it essential to develop a strategy (before the
action) to monitor and evaluate the effects of the action. This should allow the
identification of the extent of the changes, but also to "articulate a robust epistemology
against which to assess the validity and salience of new or emerging knowledge,
similarly to a systemic thinking system (Ison, 2008). Effective monitoring and
evaluation procedures provide the rigour of the process to assess the effectiveness,
appropriateness and relevance of the action-research intervention. It also provides a
framework to establishing causality in determining to what extent the research activity
"caused" or "contributed" to desired changes in the situation” (McAllister and VVernooy,
1999)". (pp. 12-13). The evaluation of the process and outcomes by the participants
provides a further avenue to consolidate stakeholder engagement and offers the
opportunity, collectively, to co-construct an active and critical commitment, in which

alternative voices are indispensable and enriching. The PAR therefore requires the



researcher to abandon control and take on the role of facilitator of the process (Kindon,
Pain and Kesby, 2007; Janssen et al., 2013).

As highlighted by Kangovi and colleagues (2014), PAR in the field of mental health
can be considered a good strategy to make the patient’s involvement in the design
operational. Its cooperative and iterative nature allows researchers, healthcare staff and
patients to collaborate in the design of interventions validated by end users. It can also
be used to adapt an existing intervention to specific needs and, when it is disseminated,
to new settings and/or patient groups. About the field of application to young
populations, as indicated by Shamrova and Cummings (2017), the children's rights
paradigm has providedgreat impetus for researchers to recognize children as active
participants in building meaning. In this, PAR is a mechanism through which agency is
distributed to participants, supporting the implementation of children's rights
(Checkoway, 2011; Quijada Cerecer, Cahill and Bradley, 2013; Shamrova and
Cummings, 2017). In addition, throughout literature, results regarding its application
are also reported at an organizational level; the most frequent were the changes in the
organizational culture aimed at: increasing the possibilities of participation, increasing
the level of inclusiveness towards the child, and spreading greater awareness to make
the programs better adapted to the needs of children and youth (Shamrova and
Cummings, 2017). In this, the authors (Shamrova and Cummings, 2017), have
identified some methodological choices that could help to support the participation of

children as meaningful:

- training

- the construction and use of child-friendly data collection tools

- the active involvement of children in the analysis of data and in the reading of results
- the choice of significant locations for the dissemination of the results of the research.

With regard to research with vulnerable groups, as indicated by Lushey and Munro
(2015), PAR can promote the rights of children participation and those who lose their
care and, at the same time, inform the empirical basis resulting from studies on these

populations.



On a conceptual level, particularly interesting is the Youth Participatory Action
Research (YPAR) (Anyon et al., 2018; Rodriguez and Brown, 2009), which includes

the following founding principles:

1. itis based on investigation

2. the areas explored are the experiences just as they are lived by young people
3. itis participatory
4

has a transformative nature
Its key processes are:
a) the sharing of power between young people and adults during the whole process
b) training and application of research and advocacy methods
c) the critical use of strategic thinking on how social change can be created,;
d) building alliances with all stakeholders.

Finally, an example of research according to the PAR paradigm is the one carried out
by Térronen and Vornanen (2014) with care-leavers. In line with the above principles,
as indicated by the authors, the professionals and researchers involved took on a
supporting role, while the young people conducted interviews, collected data from their
peers and encouraged the expression of opinions about the experiences (Torronen &
Vauhkonen, 2012). The central aspect was, in fact, the attention to the vision of minors

involved as co-researchers; therefore, they were fully involved in the research process.



UNIT 4: EVIDENCE-BASED RESEARCH
ARTICLE

The term evidence-based research (EBR) was coined in 2009 to indicate the approach that
counteracts the significant source of waste in biomedical research (Robinson, 2009) which was
mainly due to primary studies performed without a systematic review of available evidence.
This was considered neither ethical nor scientific (Lund, H. et al., 2017). Evidence-based
research always starts from a systematic review (SR), which includes predefined research
questions, inclusion criteria, research methods, selection procedures, quality evaluation, data
extraction and statistical analysis (Lund, H. et al., 2017). Systematic reviews are used to
understand and prioritise research and whether it is necessary and useful to the community or
a possible source of wasted resources because it does not produce new scientific knowledge.
The guidelines suggested by Evidence, an open access journal of the GIMBE Foundation
(Italian Group for Evidence-Based Medicine), to create an evidence-based research project are

as follows:

1. Formulate the preliminary research question and identify relevant systematic reviews;

Assess the adequacy of the purpose, quality and updating of the research;

3. Evaluate the details of: population, intervention, comparison, outcomes, and time range
(PICOT);

4. Evaluate the method used and the results.

N

Ultimately, researchers should use systematic reviews to formulate the final question of the
study they wish to promote; justify the need for it during the application for funding and
approval by the ethics committee; interpret the results of the new study in the context of the
available evidence; and make recommendations for future research. Over time, there has been
an exponential growth in evidence-based research, which has led to the publication of about
two million articles in over twenty thousand journals. There are many reasons for this growth,
on the one hand its educational vocation (JAMA, 1992) and the paradigm shift (Pagliaro &
Colli, 2014) that led to this practice, and on the other hand, the strengths that evidence-based

research presents:

- it allows to produce knowledge and guide professional practice in areas where there is greater

uncertainty about the interventions carried out in clinical practice;

- it reduces waste because it defines the priorities of research questions taking into account

previous systematic reviews;



- it allows a clear description of research designs (target population, interventions,

comparisons, outcomes);
- it produces updates and disseminate systematic reviews;
- it integrates evidence into clinical practice;

- it allows a continuous re-evaluation of one's knowledge (GIMBE).



UNIT 1: EVIDENCE BASED RESEARCH IN TIC/TIP: INTERNATIONAL
PERSPECTIVE

ARTICLE

One of the main themes in the organization of services dealing with traumatized minors and
one of the major requests coming from these is how to guarantee adequate and effective training
for professionals on evidence-based interventions (Ruzek & Rosen, 2009). When observing the
situation of the implementation of treatments and evidence-based guidelines from a general
perspective, despite the importance of this theme in the field of public health, an unevenness
of implementation and limited attention on systematic evaluation and long-term effects of
training programmes can be inferred (Ruzek & Rosen, 2009). Furthermore, from a comparative
perspective, Delaney (2006) underlined another relevant aspect: on an international level, the
guidelines and their implementation in elective treatments throughout clinical practice vary
considerably on a national level and throughout different nations (including public health
regulations). Weiner, Schneider & Lyons (2009) studied the analysis of evidence-based
methods for the treatment of trauma in minors. As specified by the authors, some of these have
been tested through experimental or quasi-experimental methods, but most methods were
structured for adult populations despite being applied to minors as well, and were evaluated
with little to no attention paid to cultural variables and differentiation of subgroups based on
factors impacting outcomes. From these observations, an interesting solicitation on cross-
cultural validation of treatments can be derived, which would allow not only an expansion of
efficacy, but also an exploration of which barriers hinder their implementation and of flexible
adaptation requirements relative to specific subgroups or application circumstances. Courtois
& Gold (2009) and Layne & colleagues (2014) highlighted the need to include a specific focus
on trauma and its consequences in operators’ training, starting from an awareness of the fact
that trauma and its effects impact all phases of treatment such as, specifically, the patient’s
engagement, the assessment, and the response to treatment. Furthermore, they underline how,
in this respect, a relevant role is played by the creation of international standards and shared
training methods for operators in Evidence-Based Practice (EBP; Lyon et al., 2011). EBP
allows the operator to choose the best actionable choices, validated and appropriate for that
specific situation, based on the specific needs of the client, their strengths and their
circumstances (Layne et al., 2014). In order to guarantee adequate training in this regard, it is
imperative for the scientific community to create a definition of core competencies, that is, a

base of knowledge that those dealing with a history of trauma should possess. In particular, this



kind of attention should allow a good quality of provided services, increase operators’
responsibility and disseminate knowledge that is shared and, often, manualized throughout
protocols between different branches (psychology, psychotherapy, social sciences, psychiatry,
etc). The National Child Traumatic Stress Network (NCTSN) is a web of professionals, family
members, researchers and international partners dealing with the betterment of standards of
care and the opportunity of access to services for children and families. The NCTSN has created
a training protocol named CCCT (Core Curriculum on Childhood Trauma) (Layne et al., 2011)
that clarifies the main elements of intervention (by including them in an integrated evidence-
based matrix), the fundamental concepts in trauma and essential therapeutic skills for the
planning and implementation of an effective intervention for children affected by trauma and
their families. Two elements appear foundational: the goals of the intervention (objectives that
are expected to be met through the intervention) and practical elements (the actual procedures
meant to be applied in order to obtain results). This attention to operators’ training on core
competencies passes through the definition of specific “gold standards” relative to EBP training
and evidence-based treatments (EBTT, Evidence-Based Trauma Treatments). The CCCT
includes 5 levels: a) Empirical Evidence Base; b) 12 Core Concepts for Understanding
Traumatic Stress Responses in Children and Families; c) intervention goals; d) practical
elements (observable actions put in action to reach goals); €) therapeutic skills\abilities (two
sub-levels: 1) procedural and process-oriented; 2) evaluative). The aforementioned model
supports evidence-based practices and competences such as routine assessment and
information gathering, theory of practice, application of results derived from scientific
literature to individual patient situations, conceptualization of cases, and intervention planning.
In the process of examining and implementing the CCCT model, a task force has planned a
specific enhancement session of statistical analysis competences and structuring of study
protocols that are useful for clinical practice validation. What gets most underlined about this
is the invitation for development of both theoretical aspects and evaluation methods
(multidimensional), as well as the empirical base accessible to evaluation and validation of
interventions (in particular, for outcomes, intervening factors, and the efficacy of interventions
centered on the specific situation of a person). Briggs & colleagues (2012) further identify as
a priority the betterment of standards through “[...] evidence-based development,
implementation and dissemination” (p. 1). The structuring of intervention guidelines - meant
to identify optimal targets and identification methods (what the best intervention may be given
specific circumstances) and outcomes evaluation - is fundamental and useful for operators and

for those dealing with the structuring of services. Research designs that may be useful are the



ones that consider the interconnection between risk factors and different outcomes in order to
clarify on what elements the intervention might be focused, as well as, recursively, to include
new aspects in theoretical understanding of trauma and to complexify the scientific framework.
Particularly interesting, as a matter of fact, is the observation that treatments targeting the
reduction of PTSD-related symptoms are also effective in reducing functional difficulties not
directly related to the object of treatment;this highlights how a trauma-focused treatment can

generate positive, wide-ranging effects (Layne et al., 2010).



RESEARCH IN TRAUMA-FOCUSED SERVICES

TIC could be defined as an evidence-based approach in reacting to trauma, which focuses on
the ability (or lack thereof) of staff members to take part in a vision of care for a traumatized
patient, as a critical precursor for success or failure in adopting strategies meant to reduce the
risk of retraumatization of the user (Marvin & Volino Robinson, 2018). In this, it is
fundamental to carefully take in the complexity of stories in which trauma is generated by
different and individual experiences. Policies, procedures and daily operation could potentially
be additionally traumatizing experiences or elicit responses linked to the individual functioning
of the traumatized person, preventing them from receiving the care they need. In order to keep
these situations from happening, and from generating frustration in staff members, turning to
specially structured and internationally recognized best practices might be useful (see, for
example, the strategies promoted by SAMHSA in 2014). In synergy with this, the TIC
perspective invites organizations to consider the impact of working with subjects bearing
traumatic stories to members flowing into clinical services (SAMHSA, 2014; Knight, 2015)
and how operators could be helped, through training and a trauma-informed leadership, in
maintaining a good level of wellbeing and efficacy/efficiency in interventions when working
(Manderscheid, 2009). Ruzek & Rosen (2009) examined in depth the factors influencing the
way in which services receive research results on evidence-based practices linked to trauma
treatment. A careful evaluation of both practice dissemination and research implies the
inclusion of a field of analysis composed by multiple factors that can influence the evolution
of the care process, the patients’ or potential users’ relationship with the services, the method
clinicians use to learn new treatment techniques, the changes in the organizations linked to
behavioral transformation. Surely, according to the vision of the authors, an increasingly urgent
priority in the application of empirical research in this field is the validation or support for
treatment methods applicable in an economically convenient way. The researchers, in
particular, analyzed the role of factors concerning the operators that the research highlighted
when linked to outcomes. They observe that evaluations made by operators specialized in
trauma-related stress (specifically, those dealing with PTSD) about a specific practice, their
competences and features (e. g. their self-efficacy level), their willingness to change in
operational practices (e. g. adopting a specific best practice by integrating it in their daily
functioning) are influencing factors, but they are scarcely studied on an empirical level.

Accessibility to training programmes on EBPs and worries about the applicability of



innovations in the field of research relevant to their specific relevant population (problem of
generalization of results) seem to be the most influential variables on their attitude towards
evidence-based practices, independently of their theoretical framework. The training method
that seems particularly efficient towards promoting change in caring behavior seems to be
intensive training courses, especially when they call for the demonstration of necessary
competences and when they require that those be put to the test throughout interactive
participation in lessons (with availability of supervision on a regular basis and, therefore,
beyond the training moment itself and training-the-trainers events). With regard to innovation
factors, the authors highlight that patients’ and operators’ perceptions on treatments are an
essential element in their adoption, particularly pertaining to their proved efficacy (even on a
comparative level with other methods). With regard to systemic factors, they observe how
particularly relevant the availability of spaces for supervision and administrative-
organizational support is for a successful application of a good practice (Fixsen et al., 2005).
Even more important is the need to empirically support the creation of trauma-informed care
systems (Ko et al., 2008; Ruzek & Rosen, 2009). Furthermore, the monitoring of treatment
implementation is another key aspect for dissemination, effects, and faithfulness to procedure
for fulfillment of EBPs (Rosenheck, 2001b; DuFrene, Noell, Gilbertson & Duhon, 2005;
Durlak & DuPre, 2008; Ruzek e Rosen, 2009). A particularly interesting aspect is the one
analyzed by Rosenheck (2001a), who highlights the mutually recursive process of interaction
between EBPs (in their general and prescriptive dimension) and local experiences/needs for
implementation. The purpose of monitoring, even in the face of its cost in terms of economical
and time investment resources for services, should therefore be allowing [services] to focus on
crucial elements for treatment outcomes and treatment efficacy (Ruzek & Rosen, 2009). One
of the key questions might be how the clinician’s modifications in response to specific needs

might undermine, increase or leave unaltered the intervention’s effects (Ruzek & Rosen, 2009).



UNIT 3: CORE ELEMENTS TO STRUCTURE A GOOD RESEARCH PROPOSAL

There are different approaches to the structuring of a project (Leone & Prezza, 1999) in the
social and health field: a) synoptic-rational (which implies maximum pre-structuring of the
contents), b) concertive-participatory or dialogical planning (in which continuous negotiation
of the objectives between experts and recipients is central); c) heuristic (which provides for a

minimum a priori structuring of the objectives).
From a general point of view, the following steps should be followed in the research process:

1. Atheoretical problem is formulated (deriving from the analysis of scientific theory and
literature);

2. Appropriate units of analysis and method are selected;

3. Datais collected and analysed;

4. The theoretical proposition with which the research was started is either contested or

supported.

As indicated by Lanzara (1985): "Every actor who presents himself the problem of innovation,
or simply of intervening in a situation to modify it, has a design problem in front of him" (p.
336). Planning is a process of systematization; in fact, the structuring of a research project is
a critical and fundamental phase that involves important choices that condition its outcomes.
Moreover, Leone & Prezza (1999) underline that: "To articulate a project among different
subjects, to think about the coherence between different parts (aims, times, available
operators...) means problematizing the practice and dealing with the limit, with the partiality,
and this is exactly what in some contexts tends to be removed" (p. 23) or considered too

complex from an applicative point of view.

From a transversal point of view, the authors point out the fundamental stages in the

structuring of a project in the social field:

1. Ideation: the phase in which a project is supposed to be carried out or proposed
2. Activation: verification of resources, roles, problems and strategies, possible analysis

of demand (clients)



3. Planning: elaboration of the project and structuring of the phases that compose it,
establishing the times and defining the methodological choices
4. Implementation: start of activities, first check of hypotheses, ongoing changes

5. Verification: final analysis of the results

In addition, in the field of scientific research, important elements from the application point

of view are:

e Definition and analysis of the research object from the point of view of the scientific
literature, explanation of the theoretical framework

e Identification and explanation of the general aims and specific objectives of the study
(research question: exploratory, evaluative, explanatory)

e Structuring of hypotheses

e Identification of target population, recruitment of participants and sampling
procedures

e Evaluation procedures, definition of indicators, tools and techniques for analysing the
data collected

e Time planning (timeline) and feasibility analysis (including criticality and limitations)

In doing so, methodological installations of a quantitative, qualitative or mixed matrix can be

used according to the research question.

Each phase of the design process entails that the researcher asks important questions that
also take into account the critical elements from a conceptual and practical point of view. The

context in which the research is carried out is one of these, as are the resources.

Given this complexity, it is of fundamental importance to pay attention to the training of staff
in this dimension, as well as the constant interaction between professionals engaged in

clinical work and researchers involved in research in and on the clinic.

Moreover, an important sector that shows its centrality is the structuring and validation of
tools that can be used starting from both intervention and research objectives. These can
have different forms and be applicable to specific targets, which is why it is essential that all
actors involved in the design and implementation of a project synergistically establish each

stage of the project plan, including methodological choices.



UNIT 1: GOOD PRACTICE IN TIC

Given the great risks to physical and psychological health due to the impact of traumatic events
(Adverse Childhood Experiences, ACEs), over the years many interventions have been developed to
help institutions and practitioners assisting people with traumatic histories in order to emphasize the
advantage of adopting a TIC-based approach (Baker et al., 2016). In particular, “a TIC approach looks
at a person holistically, not just as a list of problems he or she is experiencing" (Hepburn, 2017, p. 7).
As indicated by many authors (Bryson et al., 2017; Bridgett, Valentino & Hayden, 2012; Ellis & Boyce,
2011; Perry, 2002; Rothbart, Ziaie, O'Boyle, 1992), a protective effect (buffer effect) is played by good
care and supportive relationships exerted by attentive and proactive caregivers: relational safety
reduces the harmful effects of trauma in children. Traumatic stress is a common condition in the case
of an ACE and often causes significant clinical manifestations (internalization and/or externalizing
symptoms) frequently found in hospitals or residential facilities dedicated to adults and children
(Bryson et al., 2017; Greenwald et al, 2012; Hummer, Dollard & Robst, 2010; Ko et al., 2008). Quoting
Elliott and colleagues (2005), who stated that "Trauma informed services are those where service
delivery is influenced by an understanding of the impact of interpersonal violence and victimisation
on an individual's life and development" (p. 462) and that "Many common procedures and practices
in service settings reactivate traumatic reactions and are experienced as unsafe emotions and a source

of weakness for trauma survivors" (p. 446).

It is possible to further emphasize that good practices should be evaluated on the basis of specific
criteria that are identified and detailed in the scientific literature and that include a careful evaluation
of the complex factors involved in the traumatic stories. As a matter of fact, in situations where the
service or organisation deals with people who have suffered trauma, a perspective in which public
health and social care are oriented towards risk prevention and reduction is recommended (Bryson et
al., 2017). In this field, promoting trauma-informed approaches is a central issue: trauma-informed
care (TIC) and trauma-informed practice (TIP) are the chosen treatment paradigms because they aim
to transform entire care systems by including an understanding of stress in response to trauma in all
aspects of the service and focus on the priority of safety and choice. In addition, this philosophy aims
to create a treatment culture focused on non-violence, learning and collaboration in which the
emphasis is on all environmental and interpersonal interactions (Bryson et al., 2017). In the systematic

review of literature, Bryson and colleagues (2017) included some important findings:



e The “reduction of physical coercion in routine and residential psychiatric care" (p. 11) is
emphasized as the reduction/elimination of isolation or control and coercion strategies;

e A key aspect of TIC is "the fundamental importance of senior leaders giving priority to TIC [...]
especially when the staff is required to adapt to new ways of working" (p. 11);

e researchers stress the need to support staff through advanced training - in particular on trauma
sequences - continuous supervision, coaching and debriefing;

e in this, it is essential to listen to patients and families, paying particular attention to their
experiences, needs, priorities regarding the treatment process;

e the importance attributed to the area of constantly updating research data and to the analysis of
outcome indicators are transversal dimensions aimed at motivating and informing the
performance of services and improving effectiveness;

e the literature deals extensively with "the need to align formal and informal policy and practice

with the general principles of trauma-informed practice" (p. 11).

Despite its increasingly frequent application, scientific research on the effectiveness of this type of
approach is still lacking (Bryson et al., 2017); as pointed out by Valenkamp, Delaney & Verheij (2014)
and Chandler (2008), there is a lack of randomised controlled studies that test interventions and
explore the critical factors involved in implementing TIC-oriented treatments. With respect to what is
currently indicated on an international level, empirical studies have shown how important training is
in providing staff with a common language to be used regarding the patient's experience and
particular interventions to be used with trauma patients (Bryson et al., 2017). The centrality of this
issue has also been highlighted earlier by Le Bel, Huckshorn & Caldwell (2008) and by Brown, Baker &
Wilcox (2012). In addition, specific training on best practices and patient participation in staff training
activities (e.g. by reporting on their experiences) has proved useful (Holstead, Lamond, Dalton, Horne
& Crick, 2010), as has the involvement of children in debriefing on critical aspects or stages in the
provision of care (Lebel et al., 2008), data sharing and continuous monitoring of

performance/processes (at individual, collective and unit level) (Bryson et al., 2017).

Another emerging focus of the scientific literature on effective TIC strategies is the ability of
organisations to align policies and practices with the principles of informed trauma care (Bryson et al.,
2017). According to this vision, the environment and culture of organizations are therapeutic tools
themselves and both contribute to building a "therapeutic community". Of particular relevance are:
1) the focus on creating a safe treatment space for both patients and staff and 2) the inclusion of TIC
principles in mission and vision statements. In summary, the main TIC strategies spotlighted by Bryson
and colleagues (2017) are aligned with those underlying the NASMHPD (National Association of State

Mental Health Program Directors) and both are presented in Table 1.



Bryson and colleagues (2017)

Community inclusion

Leadership commitment

Model selection

Workforce transformation

Outcome orientation

Shared maintenance

NASMHPD

Leadership towards organizational change
Use of data to inform practice

Use of restraint and seclusion reduction tools
Workforce development

Improve consumer’s role in an in-patient setting
Thorough debriefing techniques

Table 1 Core strategies in TIC

In addition, in a study by Azeem and colleagues (2011), these strategic elements were tested
longitudinally to analyse the reduction in the use of restraint and isolation. In particular, the authors

stressed that:

e Leadership plays a key role in bringing about cultural change, particularly when a TIC-oriented
vision is shared by all staff.

e data collection and sharing has "a key role in performance improvement projects" (p. 12) and in
monitoring processes

e Training and continuing education of staff in the principles of recovery-oriented care, personal-
centred care and TIC with the associated performance evaluations have been shown to have
significant positive effects;

e an important focus should be dedicated to the principles of primary prevention using individual
treatment plans that include the history of trauma and communication with the strategies of the
patient, family and staff;

e agood principle for TIC practice is the involvement of the patient and the family;

e support debriefing activities - particularly with regard to emotional aspects and necessary changes
in treatment plans - such as interventions to mitigate traumatisation and traumatisation impact

were effectively implemented.



By examining different approaches to TIC, Hanson and Lang (2016) and Johnson (2017) identified some

issues that could be considered important to explore the approaches of services for children and

concluded that it is possible to identify 15 key TIC components.

The identified components were organised into three levels (Hanson & Lang, 2016, p. 98):

1. Workforce Development (WD):

Training required for all staff in awareness and knowledge of the impact of abuse or trauma;
Measurement of staff competence in defined criteria to demonstrate knowledge / practice on
trauma;

Strategies / procedures to deal with / reduce the stress associated with secondary trauma
among staff;

Knowledge/skills on how to access and refer to evidence-based best practices focused on

trauma.

2. Trauma Focused Services (TFS):

Use of standardised measures of screening / evidence-based assessment to identify history
and trauma-related symptoms or problems;

Inclusion of the child's trauma history in the documentation / files / case service plan;
Availability of qualified clinicians for and trained in evidence-based practices focused on

trauma;

3. Organizational Delivery (ORG):

Collaboration, coordination of services and sharing of information between professionals
within the agency related to trauma-informed services;

Collaboration, coordination of services and sharing of information between professionals of
other agencies related to trauma-informed services;

Procedures to reduce the risk of user re-traumatization;

Procedures for user involvement and input into service planning and development of a
trauma-informed system;

Providing services based on strengths and promoting positive development;

Providing a positive and safe physical environment;

Written policies that explicitly include and support trauma-informed principles;

Presence of a defined leadership position or a job function specifically related to TIC.



THE IMPORTANCE OF OBSERVATION

Clinicians and researchers are constantly searching for knowledge about a particular phenomenon, in
a more or less systematic way. This desire for knowledge arises out of interest or curiosity, from a
careful look, through the naked eye or with the help of tools, using a single word, through

'observation'.

Mantovani (1995) defines observation as: "[...] a form of detection aimed at exploring a given

phenomenon" (p. 84).
Observation is a complex and demanding activity that requires:

e time;

e intellectual freedom;

e absence of prejudices and preconceptions,
e self-awareness;

e ability to not get involved,;

e ability to suspend judgement.

In clinical and research contexts, observation acquires considerable importance, transforming itself
from a simple and unscientific method into a flexible, structured and reliable one (Venuti, 2001). With
the progress of studies on children, for example, the use of "child biographies" has been abandoned,
to give space to systematic observation and experimentation (Bornstein, 2001). As a matter of fact,
over time naturalistic observations have left room for standardized observations (Bornstein, 2001).
One could argue, in the words of Venuti (2001), that observation "[...] acts as a bridge between an
explanatory model of reference and a subsequent process of analysis and interpretation of data" (p.
58). To observe, therefore, it is no longer enough to look at a group of children interacting or recorded
video of the behavior between mother and child, as observation must always refer to a theoretical
and explanatory model, which will guide the researcher to formulate hypotheses and analyze the data
(Venuti, 2001). What to observe, how, where and when to do it, will depend on the purpose of the

research and the theoretical approach of reference.
There are different types of observations:

e psychoanalytic observation, which has psychoanalysis as its theoretical model;
e piagetian observation, which has as its theoretical model the psychology of development;

e ethological observation, which has ethology as its theoretical model.



Piagetian observation is a quasi-experimental type of observation. It lays its foundations on the
theoretical approaches of interactionism, structuralism, cognitivism and deepens the study of the path
of mental life in the course of development (Vigna, 2002). It is not limited to the recording of
everything that the child does, but is guided by some hypotheses that form the basis of piagetian
theory. The observer tries to establish an interaction with the observed in a natural context (Petter,

1984; Vigna, 2002). The basic principles of this observation are two:

1. The observer adapts to the child's stage of development and, by interacting, modifies the very
conditions of the observation;

2. The observer repeatedly reproduces the same play situation during an observation to assess
whether the child's reaction is repeated in the presence of the same stimulus and is not

attributable to randomness.
The main application contexts of this type of observation are playschool and kindergarten.

The ethological approach, on the other hand, is inspired by Darwin's theory of evolution and the work
of the ethologist Lorenz. The observation is defined as ethological when the observers do not influence
in any way the behavior that they are interested in studying and cancel their subjectivity as much as
possible. Usually this technique is applied in the natural environment in which a given behavior
manifests itself spontaneously. However, it is possible to use the laboratory as an environment,
provided that it is equipped in such a way as to reproduce a familiar environment for the child (e.g. a

playroom).

It is useful in the investigation of the early years of life, where verbal language is still absent or poor,

for two reasons:

1. itis easier to define the natural living environment of young children;
2. young children do not always realise that they are being observed and, in any case, do not react

by changing their behaviour.

This type of observation aims at the exclusion of subjectivity and the achievement of objectivity that
alone allows us to draw conclusions that are not misleading (Lis & Venuti, 1986). In this type of
observation, procedures are used that allow the recording and the objective and systematic
cataloguing of behaviors, so as to be able to interpret them later in the light of the initial hypotheses.

Among the strengths of ethological observation emerge:

e anincrease in descriptive studies of childhood behaviour;
e an attribution of importance to longitudinal research, considered the most suitable to grasp the

process of change and its evolutionary meaning.



However, the emphasis on objective description can make us forget that when we observe, it is
inevitable to make choices. Moreover, the importance of detecting micro-behaviours, which can be
described objectively, cannot make us lose sight of the meaning that a certain behaviour assumes in

a particular moment and context.

Psychoanalytic observation, on the other hand, is a type of direct observation, a method that does not
make use of any instrument outside the observer himself. According to the psychoanalytic model,
when there are no phenomena foreseen on the basis of a theory, "the unexpected" (Bion, 1962)
becomes relevant. Observation in this case has the main function of creating a space where the
unexpected can express itself. This picture does not involve any intentionality on the part of the
observer to allow us to grasp the conscious and unconscious intentionality of the person observed.

The fields of application are:

e psychological research;
e clinical work;

e training of child psychotherapists and analysts.

The observer is an integral part of the situation and observes both behaviors and verbalisations, as
well as moods and emotions. He must also carefully evaluate his own psychological states as a source
of information about the observed subject, using his own similarity to differentiate the latter from

himself and accepting his own presence.

Finally, one can observe the entire family nucleus through structured tasks in the clinical context or in
one's own natural environment. This type of observation can be associated with an interview with the
family and has the intention of understanding how the members of the nucleus interact with each
other and understanding communications at the verbal and preverbal level (forms of implicit

intersubjectivity).

Ultimately, observation is one of the cornerstones of the professionalism of those who work in the
field of education and training, helping to build a "basic attitude" that becomes an integral part of the
way of acting professionally, as a basic element of educational competence. It is not a simple tool, but
a set of attitudes, methodologies and tools. These can be structured (video recording, grids, checklists,
etc.) or unstructured (e.g. logbook). The observer should then be trained through a training phase,
acquire specific skills and knowledge to be able to use these tools and to detect the phenomenon he
intends to study (Venuti, 2001). The data obtained from observation can be both qualitative and
guantitative. Qualitative data have a narrative structure (Hilliard, 1993), while quantitative data can
be used for various measurements and analyses (e.g. frequency and duration measurements,

sequential analyses, etc.).
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In the case of Z and Others v. the United Kingdom,
The European Court of Human Rights, sitting as a Grand Chamber
composed of the following judges:
Mr L. WILDHABER, President,
MrsE. PALM,
Mr C.L. Rozakis,
Mr J.-P. CosTA,
Mr L. FERRARI BRAVO,
Mr L. CAFLISCH,
Mr P. KURIS,
Mr J. CASADEVALL,
Mr B. ZUPANCIC,
Mrs N. VAJIC,
Mr J. HEDIGAN,
Mrs W. THOMASSEN,
Mrs M. TSATSA-NIKOLOVSKA,
Mr E. LEVITS,
Mr K. TRAJA,
Mr A. KOVLER,
Lady Justice ARDEN, ad hoc judge,
and also of Mr P.J. MAHONEY, Deputy Registrar,
Having deliberated in private on 28 June and 11 October 2000 and on
4 April 2001,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

1. The case was referred to the Court, in accordance with the provisions
applicable prior to the entry into force of Protocol No. 11 to the Convention
for the Protection of Human Rights and Fundamental Freedoms (‘“the
Convention”), by the European Commission of Human Rights (“the
Commission”) on 25 October 1999 (Article 5 § 4 of Protocol No. 11 and
former Articles 47 and 48 of the Convention).

2. The case originated in an application (no. 29392/95) against the
United Kingdom of Great Britain and Northern Ireland lodged with the
Commission under former Article 25 of the Convention by the applicants,
Z, A, B, C and D, five British nationals, on 9 October 1995.

3. The applicants alleged that the local authority had failed to take
adequate protective measures in respect of the severe neglect and abuse
which they were known to be suffering due to their ill-treatment by their
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parents and that they had no access to a court or effective remedy in respect
of this. They relied on Articles 3, 6, 8 and 13 of the Convention.

4. The Commission declared the application admissible on 26 May
1998. On 6 September 1999, pursuant to the express wishes of D's adoptive
parents, the Commission decided that D should no longer be an applicant. In
its report of 10 September 1999 (former Article 31 of the Convention) [Note
by the Registry. The report is obtainable from the Registry], it expressed the
unanimous opinion that there had been a violation of Article 3 of the
Convention, that no separate issue arose under Article 8, that there had been
a violation of Article 6 and that no separate issue arose under Article 13.

5. Before the Court the applicants had been granted legal aid. The
President of the Court acceded to their request not to have their names
disclosed (Rule 47 § 3 of the Rules of Court).

6. On 6 December 1999 a panel of the Grand Chamber determined that
the case should be decided by the Grand Chamber (Rule 100 § 1). The
composition of the Grand Chamber was determined according to the
provisions of Article 27 88 2 and 3 of the Convention and Rule 24. The
President of the Court decided that in the interests of the proper
administration of justice, the case should be assigned to the Grand Chamber
that had been constituted to hear the case of T.P. and K.M. v. the United
Kingdom ([GC], no. 28945/95, ECHR 2001-V) (Rules 24, 43 § 2, and 71).
Sir Nicolas Bratza, the judge elected in respect of the United Kingdom, who
had taken part in the Commission's examination of the case, withdrew from
sitting in the Grand Chamber (Rule 28). The United Kingdom Government
(“the Government”) accordingly appointed Lady Justice Arden to sit as an
ad hoc judge (Article 27 § 2 of the Convention and Rule 29 § 1).

7. The applicants and the Government each filed a memorial. Third-
party comments were also received from Professor G. Van Bueren, Director
of the Programme on International Rights of the Child, University of
London, who had been given leave by the President to intervene in the
written procedure (Article 36 § 2 of the Convention and Rule 61 § 3).

8. A hearing took place in public in the Human Rights Building,
Strasbourg, on 28 June 2000 (Rule 59 § 2).

There appeared before the Court:

(@) for the Government

Ms S. McGRORY, Foreign and Commonwealth Office, Agent,
Mr D. ANDERSON QC, Foreign and Commonwealth Office,
Ms J. STRATFORD, Foreign and Commonwealth Office, Counsel,

Ms S. RYAN, Foreign and Commonwealth Office,
Ms J. GRAY, Foreign and Commonwealth Office,
Mr M. MURMANE, Foreign and Commonwealth Office, Advisers;
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(b) for the applicants
Mr B. EMMERSON QC, Counsel,
Ms P. Woob, Solicitor,
Mrs M. MAUGHAN, Solicitor,
Ms E. GumBEL QC,
Ms N. MoLE, of the AIRE Centre, Advisers.

The Court heard addresses by Mr Emmerson and Mr Anderson.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. The applicants are four full siblings:
— Z, agirl born in 1982;
— A, a boy born in 1984
— B, aboy born in 1986;
— C, agirl born in 1988.

10. The applicants' parents were married in November 1981.

11. The family was first referred to social services in October 1987 by
their health visitor due to concerns about the children and marital problems.
Z was reported to be stealing food at night. Following the referral, a
professionals’ meeting, involving the relevant agencies, was held on
24 November 1987, at which it was decided that a social worker and health
visitor should visit. The family were reviewed at a further meeting in March
1988 and as it appeared that concerns had diminished, the file was closed.

12. In September 1988 a neighbour reported that the children were
locked outside the house for most of the day.

13. In April 1989 the police reported that the children's bedrooms were
filthy. The family's general practitioner also reported that the children's
bedrooms were filthy and that their doors were locked. The children's head-
teacher, Mrs Armstrong, expressed concern in May 1989 and requested a
case conference. In June 1989 the NSPCC (National Society for the
Prevention of Cruelty to Children) and the emergency team made a referral
after complaints by neighbours that the house was filthy and that the
children spent most of the day in their bedrooms, rarely being allowed out
to play, and crying frequently. In August 1989 the maternal grandmother
complained to the social services about the mother's care and discipline of
the children.

14. At a professionals' meeting on 4 October 1989, at which the social
services, the applicants' head-teacher, the applicants' general practitioner
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and health visitor attended, it was decided that no social worker would be
allocated to the family. The school was to monitor the older children's
weight and the health visitor was to continue to visit the family regularly. It
was agreed that the problem was one of limited and neglectful parenting
rather than a risk of physical abuse, and that the parents should be assisted
to manage their responsibilities better.

15. In October 1989, whilst the applicants were on holiday, their house
was burgled. On entering, the police found it in a filthy state. Used sanitary
towels and dirty nappies were discarded in a cupboard and the children's
mattresses were sodden with urine. At a professionals’ meeting on
13 December 1989, the health visitor requested that the four older children
be placed on the Child Protection Register as she felt that their mother could
not offer consistent care. This suggestion was rejected. However, a social-
work assistant, Ms M., was assigned to the family. It was not considered
appropriate to convene a case conference at this stage. Prior to the meeting,
Z and A had mentioned to the head-teacher that A had been hit with a poker.
It was decided that this statement would be investigated.

16. At a professionals' meeting on 23 March 1990, an improvement was
noted in respect of the cleanliness of the house, the children's bedding being
clean save on two occasions. However, it was reported that Z and A were
taking food from bins at the school. There was still considered to be cause
for concern, especially since the birth of another child was expected.

17. At a professionals’ meeting on 11 July 1990, the applicants'
headmistress reported a deterioration in the children's well-being; Z and A
were still taking food from bins and A was soiling himself. Ms M. was
visiting weekly at this stage and said that she was checking the children’s
bedrooms. She had noted that the children ate at 4 or 4.30 p.m. and then did
not eat again until the morning. The children were also sent to bed at 6 p.m.
It was planned to give the applicant’'s mother further assistance through a
voluntary agency.

18. In or about September 1990, A and B were both reported to have
bruising on their faces. The police investigated after neighbours had
reported screaming at the applicants' home but apparently found no signs of
bruising. They reported to the social services that “the conditions of the
house were appalling and not fit for [the] children to live in”.

19. At a further professionals' meeting on 3 October 1990, the assistant
social worker, Ms M., stated that she was concerned about the applicants'
soiling and their mother's lack of interest. Apparently, the children were
defecating in their bedroom and smearing excrement on their windows. The
head-teacher expressed concern, particularly concerning the boys A and B,
and stated that the children had described blocks of wood being placed
against their bedroom doors. It was decided to continue monitoring the
children.
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20. At a professionals’ meeting on 5 December 1990, a decision was
made to arrange a case conference for January 1991 as a result of concern
regarding the applicants' care and the state of their bedroom. Ms M.
considered that standards in the boys' bedroom had dramatically dropped.
She found the room to be damp and smelly. A's bed was broken and had a
metal bar protruding from it. The bedding was damp and grubby with soil
marks.

21. In areport dated 24 January 1991, the headmistress stated that A was
shabby, ill-kempt and often dirty and that he had been raiding the
playground bins for apple cores. Z was pathetic, lacking in vitality and
frequently and inexplicably tearful, becoming increasingly isolated from the
other girls in her peer group with unfortunate incidents in which detrimental
remarks were made about her appearance. B presented as withdrawn,
pathetic and bedraggled. He regularly arrived cold, was frequently tearful
and craved physical contact from adult helpers. He also appeared to crave
for food. She concluded that they were still concerned that the children's
needs were not being adequately met and that home conditions and family
dynamics were giving reasons for concern.

22. At the case conference held on 28 January 1991, Ms M. stated that
the boys' bedroom had no light, carpet or toys and that their bedding was
wet, smelly and soil-stained. Their mother did not change the beds. Their
head-teacher stated that Z was tearful and withdrawn, A had been raiding
school bins and was often dirty, and B was very withdrawn, craved attention
and was ravenously hungry. The chairman of the conference concluded that,
despite the many concerns about the parenting of the applicants and the
conditions in the home, there was little evidence to support going to court. It
was felt that the parents were not wilfully neglecting their children and,
bearing in mind their own poor upbringing, it was considered that the
applicants' parents were doing what they could and that continued support
was required to try and improve the situation. It was decided not to place the
children on the Child Protection Register.

23. On 5 March 1991 B was found to have “unusual” bruises on his
back.

24. At a later social services meeting in April 1991, no change to the
children's living conditions was noted. The head-teacher stated that Z and A
were still taking food from bins and that A was becoming more withdrawn.
Ms M. reported that the mother had stated that the children were taking food
from the park bins on the way to school.

25. In July 1991 the applicants' mother informed social services that the
children would be better off living in care. On 12 August 1991 the social
services received a phone call from a neighbour who stated that the children
were frequently locked outside in a filthy back garden, that they constantly
screamed and that they were kept for long periods in their bedrooms where
they smeared faeces on their windows. The maternal grandparents later told
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the guardian ad litem that Z, who was treated by her mother as a little
servant, was expected to clean the excrement from the windows.

26. From 19 to 28 August 1991, the three older children spent some time
with foster carers in respite care. The foster carers reported that A did not
know how to wash, bathe or clean his teeth on arrival. He wet his bed every
night and stole food from his brother. B was described as being “very
frightened. He could not understand how he could play in the garden and the
door was left open for him to come back in, he expected to be locked out”.
He also had to be taught to use the toilet properly and to clean himself.

27. At a professionals’ meeting on 18 September 1991, Ms M. stated that
the conditions in which the boys were sleeping were deteriorating. The
mattresses in the boys' bedroom were ripped and the springs were coming
through. The boys were stealing food, and C had also been seen to do this.
Their mother stated that she could not control them. It was decided not to
arrange a child-protection meeting but to carry out a monthly weight check
on the three older children at school, and for the health visitor to check the
weight of the two younger children. It was also decided to arrange respite
care for Z, A and B in the holidays as well as on one weekend in four.

28. In November-December 1991 C was found to have developed a
squint. His mother failed to keep appointments at the eye-clinic over the
following months.

29. At a professionals' meeting on 21 November 1991, it was reported
that the applicants' mother had said that she could not control the applicants'
behaviour which consisted of refusing to go to bed when asked and stealing
food. It was considered that the home was in an acceptable condition,
though the boys' room still needed attention. The children's weights were
recorded. It was noted that Z had put on 2 Ib in the previous two months
whereas she had only put on 2.5 Ib in the preceding two years. A had only
put on 3 Ib in a year. B had put on 0.5 Ib in a year and was on the 50th
centile for height. C was on the 25th centile for weight. There was a
discussion about the three elder children being accommodated by the local
authority to allow the mother “to get back on her feet”. The social services
considered a six-week period whilst the general practitioner envisaged a
period of eighteen to twenty-four months.

30. In December 1991 a social worker was introduced to the applicants'
mother with a view to assisting her with shopping, budgeting and cooking.

31. Z, A and B were accommodated by volunteers between January and
March 1992, and showed to have gained weight. In March and again in
April, their mother asked if the boys, A and B, could be placed for adoption.

32. On 14 January 1992 C started to attend a nursery group at a family
centre. She was noted to be unsocialised, lacking in confidence, unable to
share, and with poor speech.
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33. At a further professionals' meeting on 9 March 1992, it was decided
that further respite care would be considered. The children's weights were
noted, increases being seen for Z, A and B.

34. The children's parents divorced in April 1992.

35. At another professionals' meeting on 30 April 1992 it was decided
that the applicants' mother's request that A and B be placed for adoption be
followed up. The headmistress voiced concern over the fundamental pattern
of the mother's care of the children, in particular in relation to Z's role in the
home and the mothering role which she played. Ms M. reported that
conditions were deteriorating for A and B.

36. On 10 June 1992 the applicants' mother demanded that the children
be placed in care as she could not cope. She stated that if they were not
removed from her care she would batter them. The applicants were placed
in emergency foster care. The applicants were entered onto the Child
Protection Register under the categories of neglect and emotional abuse
after a child-protection meeting on 22 June 1992.

37. The applicants were all fostered separately. Initially, Z was noted to
have dirty, ill-fitting clothes. She stated that she did not like living with her
siblings as she did not like having to look after them all the time. A wet the
bed every night, shunned physical contact and suffered from nightmares. B
did not know how to use the toilet or toilet paper. C bonded very quickly
with her foster parents.

38. On 8 October 1992 the local authority decided to seek care orders in
respect of the children. Interim care orders were made on 7 December 1992.

39. A guardian ad litem, who was appointed on 18 January 1993,
recommended that all the applicants should be the subject of care orders in
order to protect them from further harm. She stated that there was “an
abundance of evidence that the children have been subjected to physical and
mental ill-treatment”. She noted that their health had also been neglected by
their parents who frequently missed appointments with opticians and
doctors.

40. All the applicants were seen by Dr Dora Black, a consultant child
psychiatrist, in January 1993. Dr Black stated that the three older children
were all showing signs of psychological disturbance. Z was exhibiting signs
of serious depressive illness and had assumed responsibility for her family
and for its breakdown. Her mother's behaviour towards her was described as
cruel and emotionally abusive. A and B, who suffered from nightmares,
were both identified as showing signs of post-traumatic stress disorder and
A was also chronically under-attached. Dr Black noted that all children had
been deprived of affection and physical care. She described their
experiences as “to put it bluntly, horrific”, and added that the case was the
worst case of neglect and emotional abuse that she had seen in her
professional career. In her opinion, social services had “leaned over
backwards to avoid putting these children on the Child Protection Register
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and had delayed too long, leaving at least three of the children with serious
psychological disturbance as a result”.

41. Full care orders were made in respect of the applicants on 14 April
1993 by Judge Tyrer sitting at Milton Keynes County Court.

42. In June 1993 the Official Solicitor, acting as the applicants' next
friend, commenced proceedings against the local authority claiming
damages for negligence and/or breach of statutory duty arguing that the
authority had failed to have regard to their welfare as was required by
statute and should have acted more quickly and more effectively when
apprised of their condition. It was argued that the local authority's failure to
act had resulted in psychological damage. The application was struck out as
revealing no cause of action, by Mr Justice Turner on 12 November 1993.

43. The applicants appealed to the Court of Appeal, which, on
28 February 1994, upheld the decision of Mr Justice Turner to strike out the
application.

44. The applicants appealed to the House of Lords. On 29 June 1995 the
House of Lords rejected their appeal, finding that no action lay against the
local authority in negligence or breach of statutory duty concerning the
discharge of their duties relating to the welfare of children under the
Children Act 1989 in respect of child care. The case is reported as X and
Others v. Bedfordshire County Council [1995] 3 All England Law Reports
353.

45. Lord Browne-Wilkinson gave the leading judgment. In respect of
claims for breach of statutory duty, he stated, inter alia:

“... My starting point is that the Acts in question are all concerned to establish an
administrative system designed to promote the social welfare of the community. The
welfare sector involved is one of peculiar sensitivity, involving very difficult decisions
how to strike the balance between protecting the child from immediate feared harm
and disrupting the relationship between the child and its parents. In my judgment in
such a context it would require exceptionally clear statutory language to show a
parliamentary intention that those responsible for carrying out these difficult functions
should be liable in damages if, on subsequent investigation with the benefit of

hindsight, it was shown that they had reached an erroneous conclusion and therefore
failed to discharge their statutory duties. ...

When one turns to the actual words used in the primary legislation to create the
duties relied upon in my judgment they are inconsistent with any intention to create a
private law cause of action.”

46. As regards the claims that the local authority owed a duty of care to
the applicants pursuant to the tort of negligence, Lord Browne-Wilkinson
stated, inter alia:

“I turn then to consider whether, in accordance with the ordinary principles laid
down in Caparo [1990] 2 AC 605, the local authority ... owed a direct duty of care to
the plaintiffs. The local authority accepts that they could foresee damage to the
plaintiffs if they carried out their statutory duties negligently and that the relationship
between the authority and the plaintiffs is sufficiently proximate. The third
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requirement laid down in Caparo is that it must be just and reasonable to impose a
common law duty of care in all the circumstances ...

The Master of the Rolls took the view, with which | agree, that the public policy
consideration that has first claim on the loyalty of the law is that wrongs should be
remedied and that very potent counter considerations are required to override that
policy (see [1994] 4 AER 602 at 619). However, in my judgment there are such
considerations in this case.

First, in my judgment a common law duty of care would cut across the whole
statutory system set up for the protection of children at risk. As a result of the
ministerial directions contained in "Working Together' the protection of such children
is not the exclusive territory of the local authority's social services. The system is
inter-disciplinary, involving the participation of the police, educational bodies, doctors
and others. At all stages the system involves joint discussions, joint recommendations
and joint decisions. The key organisation is the Child Protection Conference, a multi-
disciplinary body which decides whether to place the child on the Child Protection
Register. This procedure by way of joint action takes place, not merely because it is
good practice, but because it is required by guidance having statutory force binding on
the local authority. The guidance is extremely detailed and extensive: the current
edition of '"Working Together' runs to 126 pages. To introduce into such a system a
common law duty of care enforceable against only one of the participant bodies would
be manifestly unfair. To impose such liability on all the participant bodies would lead
to almost impossible problems of disentangling as between the respective bodies the
liability, both primary and by way of contribution, of each for reaching a decision
found to be negligent.

Second, the task of the local authority and its servants in dealing with children at
risk is extraordinarily delicate. Legislation requires the local authority to have regard
not only to the physical well-being of the child but also to the advantages of not
disrupting the child's family environment. ... In one of the child abuse cases, the local
authority is blamed for removing the child precipitately; in the other for failing to
remove the children from their mother. As the Report of the Inquiry into Child Abuse
in Cleveland 1987 (Cmnd. 412) (‘Cleveland Report 1987") said, at p. 244:

"... It is a delicate and difficult line to tread between taking action too soon and
not taking it soon enough. Social services whilst putting the needs of the child
first must respect the rights of the parents; they also must work if possible with
the parents for the benefit of the children. These parents themselves are often in
need of help. Inevitably a degree of conflict develops between those objectives.'

Next, if liability in damages were to be imposed, it might well be that local
authorities would adopt a more cautious and defensive approach to their duties. For
example, as the Cleveland Report makes clear, on occasions the speedy decision to
remove the child is sometimes vital. If the authority is to be made liable in damages
for a negligent decision to remove a child (such negligence lying in the failure
properly first to investigate the allegations) there would be a substantial temptation to
postpone making such a decision until further inquiries have been made in the hope of
getting more concrete facts. Not only would the child in fact being abused be
prejudiced by such delay, the increased workload inherent in making such
investigations would reduce the time available to deal with other cases and other
children.
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The relationship between the social worker and the child's parents is frequently one
of conflict, the parent wishing to retain care of the child, the social worker having to
consider whether to remove it. This is fertile ground in which to breed ill-feeling and
litigation, often hopeless, the cost of which both in terms of money and human
resources will be diverted from the performance of the social service for which they
were provided. The spectre of vexatious and costly litigation is often urged as a reason
for not imposing a legal duty. But the circumstances surrounding cases of child abuse
make the risk a very high one which cannot be ignored.

If there were no other remedy for maladministration of the statutory system for the
protection of children, it would provide substantial argument for imposing a duty of
care. But the statutory complaints procedures contained in section 76 of the 1980 Act
and the much fuller procedures now available under the 1989 Act provide a means to
have grievances investigated though not to recover compensation. Further, it was
submitted (and not controverted) that the local authorities Ombudsman would have
power to investigate cases such as these.

Finally, your Lordships' decision in Caparo [1990] 2 AC 605 lays down that in
deciding whether to develop novel categories of negligence the court should proceed
incrementally and by analogy with decided categories. We were not referred to any
category of case in which a duty of care has been held to exist which is in any way
analogous to the present cases. Here, for the first time, the plaintiffs are seeking to
erect a common law duty of care in relation to the administration of a statutory social
welfare scheme. Such a scheme is designed to protect weaker members of society
(children) from harm done to them by others. The scheme involves the administrators
in exercising discretion and powers which could not exist in the private sector and
which in many cases bring them into conflict with those who, under the general law,
are responsible for the child's welfare. To my mind, the nearest analogies are the cases
where a common law duty of care has been sought to be imposed upon the police (in
seeking to protect vulnerable members of society from wrongs done to them by
others) or statutory regulators of financial dealing who are seeking to protect investors
from dishonesty. In neither of these cases has it been thought appropriate to
superimpose on a statutory regime a common law duty of care giving rise to a claim in
damages for failure to protect the weak against the wrongdoer. ... In my judgment, the
courts should proceed with great care before holding liable in negligence those who
have been charged by Parliament with the task of protecting society from the wrong
doings of others.”

47. Z and C, the two girls, were meanwhile adopted. The boys, A and B,
were initially in foster care. Following the breakdown of B's adoptive
placement, he was placed in a therapeutic residential placement in July
1995. After two years, he was again placed with foster parents where he
remained, attending school in a special-needs group. In January 1996, A
was placed in a therapeutic community, where he stayed for two years. He
apparently had a number of foster placements which broke down. Records
indicated that he had been in twelve different placements in eight years. He
is currently in a children's home.

48. In March 1996, applications were made to the Criminal Injuries
Compensation Board (CICB) on behalf of all the children by the adoption
society to whom the local authority had delegated certain responsibilities. It
was claimed on behalf of Z that she had suffered severe neglect and chronic
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deprivation which rendered it likely that specialist care would be necessary
during her adolescence, a time where emotional repercussions of the abuse
might become apparent; on behalf of A that he had suffered physical
deprivation, emotional abuse, physical abuse and possible sexual abuse — he
had suffered permanent physical scarring and was still receiving treatment
from a child psychiatrist; on behalf of B that he had suffered extreme
physical and emotional deprivation and shown signs of sexual abuse — he
also had suffered permanent physical scarring and was receiving therapy;
and on behalf of C that she had suffered extreme physical and emotional
deprivation, and in addition that her need for eye treatment was not being
met by her parents.

49. In February 1997, the CICB awarded 1,000 pounds sterling (GBP) to
Z, GBP 3,000 to A and GBP 3,000 to B for injuries suffered between 1987
and 1992; it awarded GBP 2,000 to C for injuries suffered between 1988
and 1992. In a letter dated 20 May 1998 from the CICB to the Official
Solicitor, it was stated:

“The Board Member who assessed these cases recognised that the children were
exposed to appalling neglect over an extended period but explained to their advisers
that the Board could not make an award unless it was satisfied on the whole available
evidence that an applicant had suffered an injury — physical or psychological — directly
attributable to a crime of violence ... He was nevertheless satisfied, that setting aside
'neglect’ the children had some physical and psychological injury inflicted upon them
as enabled him to make an award to each child ...”

Il. RELEVANT DOMESTIC LAW

A. Local authority’s duties in respect of child care

50. Prior to the coming into force of the current legislation, the Children
Act 1989, on 14 October 1991, the local authority's duty in respect of child
care was governed by the Child Care Act 1980.

Sections 1 and 2 of the Child Care Act 1980 provided that:

“1. It shall be the duty of every local authority to make available such advice,

guidance and assistance as may promote the welfare of children by diminishing the
need to receive or keep them in care.

2. (1) Where it appears to a local authority with respect to a child in their area
appearing to them to be under the age of seventeen -

(a) that he has neither parent nor guardian or has been and remains abandoned by
his parents or guardian or is lost;

(b) that his parents or guardian are, for the time being or permanently, prevented by
reason of mental or bodily disease or infirmity or other incapacity or any other
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circumstances from providing for his proper accommodation, maintenance and
upbringing; and

(c) in either case, that the intervention of the local authority under this section is
necessary in the interests of the welfare of the child, it shall be the duty of the local
authority to receive the child into their care under this section.”

51. Section 17 of the Children Act 1989 has since provided, inter alia:
“17. Provision of services for children in need, their families and others

(1) It shall be the general duty of every local authority (in addition to the other
duties imposed on them by this Part) -

(a) to safeguard and promote the welfare of children within their area who are in
need; and

(b) so far as is consistent with that duty, to promote the upbringing of such children
by their families,

by providing a range and level of services appropriate to those children's needs.

(2) For the purpose principally of facilitating the discharge of their general duty
under this section, every local authority shall have the specific duties and powers set
out in Part | of Schedule 2.

(10) For the purposes of this Part a child shall be taken to be in need if -

(a) he is unlikely to achieve or maintain, or to have the opportunity of achieving or
maintaining a reasonable standard of health or development without the provision for
him of services by a local authority under this Part;

(b) his health or development is likely to be significantly impaired or further
impaired, without the provision for him of such services; or

(c) heis disabled ...
(11) ...; and in this Part

‘development’ means physical, intellectual, emotional, social or behavioural
development; and

'health' means physical or mental health.”

52. Part Il of the Children Act 1989 deals with local authority support
for children and families. The policy of the Act is made clear by
paragraph 7 of Part | of Schedule 2, which requires local authorities to take
reasonable steps designed to reduce the need to bring proceedings relating
to children.

53. Section 20 provides that
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“20(1) Every local authority shall provide accommodation for any child in need
within their area who appears to them to require accommodation as a result of -

(a) there being no person who has parental responsibility for him;
(b) his being lost or having been abandoned; or

(c) the person who has been caring for him being prevented (whether or not
permanently, and for whatever reason) from providing him with suitable
accommodation or care.

(4) A local authority may provide accommodation for any child within their area
(even though a person who has parental responsibility for him is able to provide him
with accommodation) if they consider that to do so would safeguard or promote the
child's welfare.”

54. Part V of the Children Act 1989 deals with the protection of
children. Section 47 provides as follows:

“47(1) Where a local authority -

(b) have reasonable cause to suspect that a child who lives or is found, in their area
is suffering, or is likely to suffer, significant harm,

the authority shall make, or cause to be made, such enquiries as they consider

necessary to enable them to decide whether they should take any action to safeguard
or promote the child's welfare.

(8) Where, as a result of complying with this section, a local authority conclude that
they should take action to safeguard or promote the child's welfare they shall take
action (so far as it is within their power and reasonably practicable for them to do so).”

B. Complaints procedure

55. The complaints procedure is provided by section 26 of the Children
Act 1989:

“Review of cases and inquiries into representations

(3) Every local authority shall establish a procedure for considering any
representations (including any complaint) made to them by -

(a) any child ... who is not being looked after by them but is in need;
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(b) a parent of his;

(e) such other person as the authority consider has a sufficient interest in the child's
welfare to warrant his representations being considered by them,

about the discharge by the authority of any of their functions under this Part in
relation to the child.

(4) The procedure shall ensure that at least one person who is not a member or
officer of the authority takes part in -

(a) the consideration; and

(b) any discussions which are held by the local authority about the action (if any) to
be taken in relation to the child in the light of this consideration.

(7) Where any representation has been considered under the procedure established
by the local authority under this section, the authority shall -

(a) have due regard to the findings of those considering the representation; and
(b) take such steps as are reasonably practicable to notify (in writing) -
(i) the person making the representation;
(ii) the child (if the authority consider that he has sufficient understanding); and

(iii) such other persons (if any) as appear to the authority to be likely to be
affected,

of the authority's decision in the matter and their reasons for taking that decision and
of any action which they have taken, or propose to take.

(8) Every local authority shall give such publicity to their procedure for considering
representations under this section as they consider appropriate.”

56. The powers of the Secretary of State to investigate the actions of the
local authority are set out in sections 81 and 84 of the Children Act 1989.

“81. (1) The Secretary of State may cause an inquiry to be held into any matter
connected with -

(a) the function of the social services committee of a local authority, in so far as
those functions relate to children;

84. Local authority failure to comply with statutory duty: default power of
Secretary of State
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(1) If the Secretary of State is satisfied that any local authority has failed, without
reasonable excuse, to comply with any of the duties imposed on them by or under this
Act he may make an order declaring that authority to be in default with respect to that
duty.

(3) Any order under subsection (1) may contain such directions for the purpose of
ensuring that the duty is complied with, within such period as may be specified in the
order, as appears to the Secretary of State to be necessary.

(4) Any such directions shall, on the application of the Secretary of State, be
enforceable by mandamus.”

C. Actions for damages against the local authority

57. In England and Wales there is no single tort which imposes liability
to pay compensation for civil wrongs. Instead there is a series of separate
torts, for example, trespass, conversion, conspiracy, negligence and
defamation.

58. Negligence arises in specific categories of situations. These
categories are capable of being extended. There are three elements to the
tort of negligence: a duty of care, breach of the duty of care, and damage.
The duty of care may be described as the concept which defines the
categories of relationships in which the law may impose liability on a
defendant in damages if he or she is shown to have acted carelessly. To
show a duty of care, the claimant must show that the situation comes within
an existing established category of cases where a duty of care has been held
to exist. In novel situations, in order to show a duty of care, the claimant
must satisfy a threefold test, establishing:

— that damage to the claimant was foreseeable;

— that the claimant was in an appropriate relationship of proximity to the
defendant; and,

— that it is fair, just and reasonable to impose liability on the defendant.

These criteria apply to claims against private persons as well as claims
against public bodies. The leading case is Caparo Industries plc v. Dickman
([1990] 2 Appeal Cases 605).

59. If the courts decide that as a matter of law there is no duty of care
owed in a particular situation, that decision will (subject to the doctrine of
precedent) apply in future cases where the parties are in the same
relationship.

60. The decision in X and Others v. Bedfordshire County Council
([1995] 3 All England Law Reports 353) is the leading authority in the
United Kingdom in this area. It held that local authorities could not be sued
for negligence or for breach of statutory duty in respect of the discharge of
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their functions concerning the welfare of children. The leading judgment is
reported at length in the facts above (see paragraphs 45-46 above).

61. Since X and Others v. Bedfordshire County Council, there have been
two further significant judgments regarding the extent of liability of local
authorities in child care matters.

62. The Court of Appeal gave judgment in W. and Others v. Essex
County Council ([1998] 3 All England Law Reports 111). This case
concerned the claims by a mother and father (first and second plaintiffs),
who had agreed to act as foster parents, that the defendant local authority
placed G., a 15-year-old boy, in their home although they knew that he was
a suspect or known sexual abuser. During G.'s stay in their home, the
plaintiffs' three children (fourth to sixth plaintiffs) were all sexually abused
and suffered psychiatric illness. The plaintiffs brought an action against the
local authority and the social worker involved, claiming damages for
negligence and for negligent misstatement. On the defendants' application to
strike out the statement of claim as disclosing no reasonable cause of action,
the judges struck out the parents' claims but refused to strike out the claims
of the children. The Court of Appeal upheld his decision. The headnote for
the judgment summarised the Court of Appeal's findings as follows:

“(1) Although no claim in damages lay in respect of decisions by a local authority
in the exercise of a statutory discretion, if the decision complained of was so
unreasonable that it fell outside the ambit of the discretion conferred, there was no a
priori reason for excluding common law liability. In the instant case, the giving of
information to the parents was part and parcel of the defendants' performance of their
statutory powers and duties, and it had been conceded that it was arguable that those
decisions fell outside the ambit of their discretion. Accordingly, since it had also been
conceded that the damage to the children was reasonably foreseeable and that there
was sufficient proximity, the question for the court was whether it was just and
reasonable to impose a duty of care on the council or the social worker. Having regard
to the fact that common law duty of care would cut across the whole statutory set up
for the protection of children at risk, that the task of the local authority and its servants
in dealing with such children was extraordinarily difficult and delicate, that local
authorities might adopt a more defensive approach to their duties if liability in
damages were imposed, that the relationship between parents and social workers was
frequently one of conflict and that the plaintiff children's injuries were compensatable
under the Criminal Injuries Compensation Scheme, it was not just and reasonable to
do so. It followed that no duty of care was owed to the plaintiff parents who in any
event were secondary victims in respect of their claim for psychiatric illness ...

(2) (Stuart-Smith LJ dissenting) It was arguable that the policy considerations
against imposing a common law duty of care on a local authority in relation to the
performance of its statutory duties to protect children did not apply when the children
whose safety was under consideration were those in respect of whom it was not
performing any statutory duty. Accordingly, since in the instant case, the plaintiff
children were not children for whom the council had carried out any immediate caring
responsibilities under the child welfare system but were living at home with their
parents, and express assurances had been given that a sexual abuser would not be
placed in their home, their claim should proceed ...”
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63. On further appeal by the parents, the House of Lords on 16 March
2000 held that it was impossible to say that the psychiatric injury allegedly
suffered by the parents, flowing from a feeling that they had brought the
abuser and their children together or from a feeling of responsibility for not
having detected the abuse earlier, was outside the range of psychiatric injury
recognised by the law, nor was it unarguable that the local authority had
owed a duty of care to the parents. The parents' claim could not be said to be
so certainly or clearly bad that they should be barred from pursuing it to trial
and their appeal was allowed.

64. The House of Lords gave judgment on 17 June 1999 in Barrett v.
London Borough of Enfield ([1999] 3 Weekly Law Reports 79). That case
concerned the claims of the plaintiff, who had been in care from the age of
ten months to 17 years, that the local authority had negligently failed to
safeguard his welfare causing him deep-seated psychiatric problems. The
local authority had applied to strike out the case as disclosing no cause of
action. The House of Lords, upholding the plaintiff's appeal, unanimously
held that the judgment in X and Others v. Bedfordshire County Council did
not in the circumstances of this case prevent a claim of negligence being
brought against a local authority by a child formerly in its care.

65. Lord Browne-Wilkinson, in his judgment in that case, commented as
follows on the operation of the duty of care:

“(1) Although the word 'immunity' is sometimes incorrectly used, a holding that it
is not fair, just and reasonable to hold liable a particular class of defendants whether
generally or in relation to a particular type of activity is not to give immunity from a
liability to which the rest of the world is subject. It is a prerequisite to there being any
liability in negligence at all that as a matter of policy it is fair, just and reasonable in
those circumstances to impose liability in negligence. (2) In a wide range of cases
public policy has led to the decision that the imposition of liability would not be fair
and reasonable in the circumstances, e.g. some activities of financial regulators,
building inspectors, ship surveyors, social workers dealing with sex abuse cases. In all
these cases and many others the view has been taken that the proper performance of
the defendant's primary functions for the benefit of society as a whole will be inhibited
if they are required to look over their shoulder to avoid liability in negligence. In
English law the decision as to whether it is fair, just and reasonable to impose a
liability in negligence on a particular class of would-be defendants depends on
weighing in the balance the total detriment to the public interest in all cases from
holding such class liable in negligence as against the total loss to all would-be
plaintiffs if they are not to have a cause of action in respect of the loss they have
individually suffered. (3) In English law, questions of public policy and the question
whether it is fair and reasonable to impose liability in negligence are decided as
questions of law. Once the decision is taken that, say, company auditors though liable
to shareholders for negligent auditing are not liable to those proposing to invest in the
company (see Caparo Industries plc v. Dickman [1990] 1 All ER 568, [1990] 2 AC
605), that decision will apply to all future cases of the same kind. The decision does
not depend on weighing the balance between the extent of the damage to the plaintiff
and the damage to the public in each particular case.”
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D. Striking-out procedure

66. At the relevant time, Order 18, Rule 19 of the Rules of the Supreme
Court provided that a claim could be struck out if it disclosed no reasonable
cause of action. This jurisdiction has been described as being reserved for
“plain and obvious cases”, in which a claim was “obviously unsustainable”.

67. In applications to strike out, the courts proceeded on the basis that all
the allegations set out in the claimant's pleadings were true. The question for
the courts was whether, assuming that the claimant could substantiate all
factual allegations at trial, the claim disclosed a reasonable cause of action.

68. The striking out procedure, now contained in Part 3.4(2) of the Civil
Procedure Rules in force since 1999, is regarded as an important feature of
English civil procedure, performing the function of securing speedy and
effective justice, inter alia, by allowing a court to decide promptly which
issues need full investigation and trial, and disposing summarily of the
others. By means of this procedure, it can be determined at an early stage,
with minimal cost to the parties, whether the facts as pleaded reveal a claim
existing in law.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

69. The applicants alleged that the local authority had failed to protect
them from inhuman and degrading treatment contrary to Article 3 of the
Convention, which provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

70. In its report the Commission expressed the unanimous opinion that
there had been a violation of Article 3 of the Convention. It considered that
there was a positive obligation on the Government to protect children from
treatment contrary to this provision. The authorities had been aware of the
serious ill-treatment and neglect suffered by the four children over a period
of years at the hands of their parents and failed, despite the means
reasonably available to them, to take any effective steps to bring it to an
end.

71. The applicants requested the Court to confirm this finding of a
violation.

72. The Government did not contest the Commission's finding that the
treatment suffered by the four applicants reached the level of severity
prohibited by Article 3 and that the State failed in its positive obligation,
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under Article 3 of the Convention, to provide the applicants with adequate
protection against inhuman and degrading treatment.

73. The Court reiterates that Article 3 enshrines one of the most
fundamental values of democratic society. It prohibits in absolute terms
torture or inhuman or degrading treatment or punishment. The obligation on
High Contracting Parties under Article 1 of the Convention to secure to
everyone within their jurisdiction the rights and freedoms defined in the
Convention, taken in conjunction with Article 3, requires States to take
measures designed to ensure that individuals within their jurisdiction are not
subjected to torture or inhuman or degrading treatment, including such ill-
treatment administered by private individuals (see A. v. the United
Kingdom, judgment of 23 September 1998, Reports of Judgments and
Decisions 1998-VI, p. 2699, § 22). These measures should provide effective
protection, in particular, of children and other vulnerable persons and
include reasonable steps to prevent ill-treatment of which the authorities had
or ought to have had knowledge (see, mutatis mutandis, Osman v. the
United Kingdom, judgment of 28 October 1998, Reports 1998-VIII,
pp. 3159-60, § 116).

74. There is no dispute in the present case that the neglect and abuse
suffered by the four applicant children reached the threshold of inhuman
and degrading treatment (as recounted in paragraphs 11-36 above). This
treatment was brought to the local authority's attention, at the earliest in
October 1987. It was under a statutory duty to protect the children and had a
range of powers available to them, including the removal of the children
from their home. These were, however, only taken into emergency care, at
the insistence of the mother, on 30 April 1992. Over the intervening period
of four and a half years, they had been subjected in their home to what the
consultant child psychiatrist who examined them referred as horrific
experiences (see paragraph 40 above). The Criminal Injuries Compensation
Board had also found that the children had been subject to appalling neglect
over an extended period and suffered physical and psychological injury
directly attributable to a crime of violence (see paragraph 49 above). The
Court acknowledges the difficult and sensitive decisions facing social
services and the important countervailing principle of respecting and
preserving family life. The present case, however, leaves no doubt as to the
failure of the system to protect these applicant children from serious, long-
term neglect and abuse.

75. Accordingly, there has been a violation of Article 3 of the
Convention.

Il. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

76. The applicants alleged, in the alternative to their complaints under
Avrticle 3 of the Convention, that the circumstances in which they suffered
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ill-treatment, causing them physical and psychological injury, disclosed a
breach of Article 8 of the Convention, which under the principle of respect
for private life, protected physical and moral integrity.

77. Having regard to its finding of a violation of Article 3, the Court
considers that no separate issue arises under Article 8 of the Convention.

I1l. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION

78. The applicants complained that they had been denied access to a
court to determine their claims against the local authority in negligence.
They relied on Article 6 of the Convention.

79. Article 6 § 1 provides in its first sentence:

“In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time
by an independent and impartial tribunal established by law.”

80. The Government denied that there was any civil right in issue in the
case or any restriction on access, while the Commission found unanimously
that there had been a breach of Article 6, in that the House of Lords had
applied an exclusionary rule concerning the liability of local authorities in
child care matters which constituted in the circumstances a disproportionate
restriction on the applicants' access to a court.

A. Submissions of the parties

1. The applicants

81. The applicants submitted that their negligence claim was plainly
arguable as a matter of domestic law, relying, inter alia, on Osman, cited
above. The right to sue in negligence, a cause of action framed in general
terms, was an established civil right in domestic law. The local authority
had conceded that they could have foreseen damage to the applicants if they
carried out their duties negligently and that there was a proximate
relationship, thereby satisfying the first two limbs of the test for the duty of
care. There was a strong argument that public policy considerations required
a duty of care to be imposed and there was no prior decision excluding
liability. The applicants also pointed to the fact that the judge who made the
care orders specifically released the case papers to the Official Solicitor so
that he could investigate and, if appropriate, pursue negligence claims; that
the Official Solicitor considered that there were arguable claims in
negligence; that the Legal Aid Board granted legal aid to pursue the claims
to the House of Lords; and that the Court of Appeal which rejected the
claims by a majority granted leave to appeal to the House of Lords, the
precondition for such leave being that the claim was arguable in domestic
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law; that the Master of the Rolls, in the Court of Appeal, found that there
was duty of care, stating the contrary to be “an affront to common sense”;
and that in previous cases, local authorities had paid settlements in
negligence cases, on the basis that they were potentially liable. There was a
serious dispute in domestic law, therefore, as to the existence of any
exclusionary principle, which has continued since, and Article 6 was
applicable.

82. The exclusionary rule applied by the House of Lords permitted the
applicants' claims to be struck out without determining the facts and without
a trial. This applied regardless of the merits or the seriousness of the harm
suffered. Designed to protect local authorities from wasting resources on
having to defend an action at all, this amounted in practical effect to an
immunity and acted as a restriction on access to a court.

83. The application of a blanket rule which excluded the determination
of the applicants’ claims irrespective of the seriousness of the harm suffered,
the nature and extent of negligence involved, or the fundamental rights
which were at stake, constituted a disproportionate restriction on their right
of access to a court. They emphasised the severity of the damage suffered
by them due to prolonged exposure to abuse and neglect against which the
public policy arguments against imposition of liability had little weight,
namely, the alleged risk of frivolous litigation, the increased caution of
social services in fulfilling their functions or the difficulty or sensitivity of
the issues. Indeed, the requirement to investigate effectively cases of
treatment contrary to Article 3 pointed strongly to the recognition of a right
of access to a court where the State's responsibility had been engaged for
inhuman or degrading treatment of vulnerable children. They referred to the
Court's finding in Osman (cited above, p. 3170, 8 151) that the domestic
courts should be able to distinguish between degrees of negligence or harm
and give consideration to the justice of a particular case. An exclusionary
rule on that basis should be capable of yielding to competing human rights
considerations on the facts of a particular case.

2. The Government

84. The Government submitted that Article 6 guaranteed a fair trial in
the determination only of such civil rights and obligations as are (at least
arguably) recognised in national law. It does not bear on the substantive
question of whether a right to compensation exists in any given situation.
The proceedings brought by the applicants established that no right existed.
The decision to strike out their claim touched on the scope of the domestic
law. By ruling that a right of action did not exist in a particular set of
circumstances, the courts were applying substantive limits to tort liability,
as the legislature might do in statute (see, for example, Powell and Rayner
v. the United Kingdom, judgment of 21 February 1990, Series A no. 172,
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pp. 16-17, § 36). There was no established cause of action which was
restricted. Accordingly, they claimed that Article 6 § 1 was not applicable.

85. The Government argued in the alternative that there was no
immunity applied which could be regarded as a restriction on access to a
court. Even assuming that there was an arguable issue, there could in their
view be no doubt that the dispute was subject to a fair and public hearing in
compliance with the guarantees of Article 6. The striking-out procedure was
an important way of securing the speedy and cost-effective determination of
cases that were hopeless in law. It achieved those aims without inhibiting
claimants' rights to present any arguments in their favour to a court. Thus, as
factual matters were assumed to be those pleaded, the claimants were not
prejudiced by the lack of hearing of evidence, while they could put forward
any arguments in their favour to persuade the court that their claim was
sustainable as a matter of law.

86. Assuming that their arguments on the above failed, the Government
argued that any restriction on access to a court nonetheless pursued a
legitimate aim and was proportionate. It aimed to preserve the efficiency of
a vital sector of public service. The exclusion of liability was strictly limited
in scope to the category of cases to which it applied, actions for
misfeasance, vicarious liability for employees remaining unaffected. The
domestic courts had themselves weighed up the public policy issues for and
against liability in light of the principles of English tort law and the social
and political philosophy underlying those principles. A very substantial
margin of appreciation would therefore be appropriate in any international
adjudication.

B. The Court's assessment

1. Applicability of Article 6 of the Convention

87. The Court recalls its constant case-law to the effect that “Article 6
81 extends only to 'contestations’ (disputes) over (civil) 'rights and
obligations' which can be said, at least on arguable grounds, to be
recognised under domestic law; it does not itself guarantee any particular
content for (civil) 'rights and obligations' in the substantive law of the
Contracting States” (see James and Others v. the United Kingdom,
judgment of 21 February 1986, Series A no. 98, pp. 46-47, § 81; Lithgow
and Others v. the United Kingdom, judgment of 8 July 1986, Series A
no. 102, p. 70, 8 192; and The Holy Monasteries v. Greece, judgment of
9 December 1994, Series A no. 301-A, pp. 36-37, § 80). It will however
apply to disputes of a “genuine and serious nature” concerning the actual
existence of the right as well as to the scope or manner in which it is
exercised (see Benthem v. the Netherlands, judgment of 23 October 1985,
Series A no. 97, pp. 14-15, § 32).
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88. In the present case, the applicants were claiming damages on the
basis of alleged negligence, a tort in English law which is largely developed
through the case-law of the domestic courts. It is agreed by the parties that
there was no previous court decision which indicated that liability existed in
respect of damage caused negligently by a local authority in carrying out its
child protection duties. It was in the applicants' case that the domestic courts
were called on to rule whether this situation fell within one of the existing
categories of negligence liability, or whether any of the categories should be
extended to this situation (see paragraphs 57-65 above).

89. The Court is satisfied that at the outset of the proceedings there was
a serious and genuine dispute about the existence of the right asserted by the
applicants under the domestic law of negligence as shown, inter alia, by the
grant of legal aid to the applicants and the decision of the Court of Appeal
that their claims merited leave to appeal to the House of Lords. The
Government's submission that there was no arguable (civil) “right” for the
purposes of Article 6 once the House of Lords had ruled that no duty of care
arose has relevance rather to any claims which were lodged or pursued
subsequently by other plaintiffs. The House of Lords' decision did not
remove, retrospectively, the arguability of the applicants' claims (see Le
Calvez v. France, judgment of 29 July 1998, Reports 1998-V, pp. 1899-900,
8 56). In such circumstances, the Court finds that the applicants had, on at
least arguable grounds, a claim under domestic law.

90. Article 6 was, therefore, applicable to the proceedings brought by
these applicants alleging negligence by the local authority. The Court must,
therefore, examine whether the requirements of Article 6 were complied
with in those proceedings.

2. Compliance with Article 6 of the Convention

91. The Court, in Golder v. the United Kingdom (judgment of 21
February 1975, Series A no. 18, pp. 13-18, 88 28-36), held that the
procedural guarantees laid down in Article 6 concerning fairness, publicity
and expeditiousness would be meaningless if there were no protection of the
pre-condition for the enjoyment of those guarantees, namely, access to a
court. It established this as an inherent aspect of the safeguards enshrined in
Article 6, referring to the principles of the rule of law and the avoidance of
arbitrary power which underlie much of the Convention.

92. Article 6 § 1 “may ... be relied on by anyone who considers that an
interference with the exercise of one of his (civil) rights is unlawful and
complains that he has not had the possibility of submitting that claim to a
tribunal meeting the requirements of Article 6 § 17 (see Le Compte, Van
Leuven and De Meyere v. Belgium, judgment of 23 June 1981, Series A
no. 43, p. 20, 8§ 44). Where there is a serious and genuine dispute as to the
lawfulness of such an interference, going either to the very existence or the
scope of the asserted civil right, Article 6 § 1 entitles the individual “to have
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this question of domestic law determined by a tribunal” (see Sporrong and
Lonnroth v. Sweden, judgment of 23 September 1982, Series A no. 52, p.
30, §81; see also Tre Traktorer AB v. Sweden, judgment of 7 July 1989,
Series A no. 159, p. 18, § 40).

93. The right is not absolute, however. It may be subject to legitimate
restrictions such as statutory limitation periods, security for costs orders,
regulations concerning minors and persons of unsound mind (see Stubbings
and Others v. the United Kingdom, judgment of 22 October 1996, Reports
1996-1V, pp. 1502-03, 88 51-52; Tolstoy Miloslavsky v. the United
Kingdom, judgment of 13 July 1995, Series A no. 316-B, pp. 80-81,
88 62-67; and Golder, cited above, p. 19, § 39). Where the individual's
access is limited either by operation of law or in fact, the Court will
examine whether the limitation imposed impaired the essence of the right
and, in particular, whether it pursued a legitimate aim and there was a
reasonable relationship of proportionality between the means employed and
the aim sought to be achieved (see Ashingdane v. the United Kingdom,
judgment of 28 May 1985, Series A no. 93, pp. 24-25, § 57). If the
restriction is compatible with these principles, no violation of Article 6 will
arise.

94. It is contended by the applicants in this case that the decision of the
House of Lords, finding that the local authority owed no duty of care,
deprived them of access to a court as it was effectively an exclusionary rule,
or an immunity from liability, which prevented their claims from being
decided on the facts.

95. The Court observes, firstly, that the applicants were not prevented in
any practical manner from bringing their claims before the domestic courts.
Indeed, the case was litigated with vigour up to the House of Lords, the
applicants being provided with legal aid for that purpose. Nor is it that any
procedural rules or limitation periods had been relied on. The domestic
courts were concerned with the application brought by the defendants to
have the case struck out as disclosing no reasonable cause of action. This
involved the pre-trial determination of whether, assuming the facts of the
applicants' case as pleaded were true, there was a sustainable claim in law.
The arguments before the courts were, therefore, concentrated on the legal
issues, primarily whether a duty of care in negligence was owed to the
applicants by the local authority.

96. Moreover, the Court is not persuaded that the House of Lords'
decision that, as a matter of law, there was no duty of care in the applicants'
case may be characterised as either an exclusionary rule or an immunity
which deprived them of access to a court. As Lord Browne-Wilkinson
explained in his leading speech, the House of Lords was concerned with the
issue whether a novel category of negligence, that is a category of cases in
which a duty of care had not previously been held to exist, should be
developed by the courts in their law-making role under the common law
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(see paragraph 46 above). The House of Lords, after weighing in the
balance the competing considerations of public policy, decided not to
extend liability in negligence into a new area. In so doing, it circumscribed
the range of liability under tort law.

97. That decision did end the case, without the factual matters being
determined on the evidence. However, if as a matter of law, there was no
basis for the claim, the hearing of evidence would have been an expensive
and time-consuming process which would not have provided the applicants
with any remedy at its conclusion. There is no reason to consider the
striking-out procedure which rules on the existence of sustainable causes of
action as per se offending the principle of access to a court. In such a
procedure, the plaintiff is generally able to submit to the court the
arguments supporting his or her claims on the law and the court will rule on
those issues at the conclusion of an adversarial procedure (see
paragraphs 66-68 above).

98. Nor is the Court persuaded by the suggestion that, irrespective of the
position in domestic law, the decision disclosed an immunity in fact or
practical effect due to its allegedly sweeping or blanket nature. That
decision concerned only one aspect of the exercise of local authorities'
powers and duties and cannot be regarded as an arbitrary removal of the
courts' jurisdiction to determine a whole range of civil claims (see Fayed v.
the United Kingdom, judgment of 21 September 1994, Series A no. 294-B,
pp. 49-50, § 65). As it has recalled above in paragraph 87, it is a principle of
Convention case-law that Article 6 does not in itself guarantee any
particular content for civil rights and obligations in national law, although
other Articles such as those protecting the right to respect for family life
(Article 8) and the right to property (Article 1 of Protocol No. 1) may do so.
It is not enough to bring Article 6 8§ 1 into play that the non-existence of a
cause of action under domestic law may be described as having the same
effect as an immunity, in the sense of not enabling the applicant to sue for a
given category of harm.

99. Furthermore, it cannot be said that the House of Lords came to its
conclusion without carefully balancing the policy reasons for and against
the imposition of liability on the local authority in the circumstances of the
applicants' case. Lord Browne-Wilkinson, in his leading judgment in the
House of Lords, acknowledged that the public policy principle that wrongs
should be remedied required very potent counter-considerations to be
overridden (see paragraph 46 above). He weighed that principle against the
other public policy concerns in reaching the conclusion that it was not fair,
just or reasonable to impose a duty of care on the local authority in the
applicants' case. It may be noted that in subsequent cases the domestic
courts have further defined this area of law concerning the liability of local
authorities in child-care matters, holding that a duty of care may arise in
other factual situations, where, for example, a child has suffered harm once
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in local authority care, or a foster family has suffered harm as a result of the
placement in their home by the local authority of an adolescent with a
history of abusing younger children (see W. and Others v. Essex County
Council and Barrett, both cited above, paragraphs 62-65 above).

100. The applicants, and the Commission in its report, relied on Osman
(cited above) as indicating that the exclusion of liability in negligence, in
that case concerning the acts or omissions of the police in the investigation
and prevention of crime, acted as a restriction on access to a court. The
Court considers that its reasoning in Osman was based on an understanding
of the law of negligence (see, in particular, Osman, cited above, pp. 3166-
67, 88 138-39) which has to be reviewed in the light of the clarifications
subsequently made by the domestic courts and notably by the House of
Lords. The Court is satisfied that the law of negligence as developed in the
domestic courts since the case of Caparo Industries plc (cited above) and as
recently analysed in the case of Barrett (cited above, loc. cit.) includes the
fair, just and reasonable criterion as an intrinsic element of the duty of care
and that the ruling of law concerning that element in this case does not
disclose the operation of an immunity. In the present case, the Court is led
to the conclusion that the inability of the applicants to sue the local authority
flowed not from an immunity but from the applicable principles governing
the substantive right of action in domestic law. There was no restriction on
access to a court of the kind contemplated in Ashingdane (cited above, loc.
cit.).

101. The applicants may not, therefore, claim that they were deprived of
any right to a determination on the merits of their negligence claims. Their
claims were properly and fairly examined in light of the applicable domestic
legal principles concerning the tort of negligence. Once the House of Lords
had ruled on the arguable legal issues that brought into play the applicability
of Article 6 8 1 of the Convention (see paragraphs 87-89 above), the
applicants could no longer claim any entitlement under Article 6 8 1 to
obtain any hearing concerning the facts. As pointed out above, such a
hearing would have served no purpose, unless a duty of care in negligence
had been held to exist in their case. It is not for this Court to find that this
should have been the outcome of the striking-out proceedings since this
would effectively involve substituting its own views as to the proper
interpretation and content of domestic law.

102. It is nonetheless the case that the interpretation of domestic law by
the House of Lords resulted in the applicants' case being struck out. The tort
of negligence was held not to impose a duty of care on the local authority in
the exercise of its statutory powers. Their experiences were described as
“horrific” by a psychiatrist (see paragraph 40 above) and the Court has
found that they were victims of a violation of Article 3 (see paragraph 74
above). Yet the outcome of the domestic proceedings they brought is that
they, and any children with complaints such as theirs, cannot sue the local
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authority in negligence for compensation, however foreseeable — and severe
— the harm suffered and however unreasonable the conduct of the local
authority in failing to take steps to prevent that harm. The applicants are
correct in their assertions that the gap they have identified in domestic law
IS one that gives rise to an issue under the Convention, but in the Court's
view it is an issue under Article 13, not Article 6 § 1.

103. The Court emphasises that the object and purpose underlying the
Convention, as set out in Article 1, is that the rights and freedoms should be
secured by the Contracting State within its jurisdiction. It is fundamental to
the machinery of protection established by the Convention that the national
systems themselves provide redress for breaches of its provisions, the Court
exerting its supervisory role subject to the principle of subsidiarity. In that
context, Article 13, which requires an effective remedy in respect of
violations of the Convention, takes on a crucial function. The applicants'
complaints are essentially that that they have not been afforded a remedy in
the courts for the failure to ensure them the level of protection against abuse
to which they were entitled under Article 3 of the Convention. The domestic
courts referred to “the public-policy consideration that has first claim on the
loyalty of the law” as being that “wrongs should be remedied” (see
paragraph 46 above). As far as Convention wrongs are concerned, that
principle is embodied in Article 13 (see, inter alia, Kudta v. Poland [GC],
no. 30210/96, 8 152, ECHR 2000-XI). It is under Article 13 that the
applicants' right to a remedy should be examined and, if appropriate,
vindicated.

104. Accordingly, the Court finds that there has been no violation of
Article 6 of the Convention.

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

105. The applicants submitted that they had not been afforded any
remedy for the damage which they had suffered as a result of the failure of
the local authority to protect them, relying on Article 13 of the Convention,
which provides:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated

shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

106. The applicants argued that the exclusionary rule established by the
House of Lords in their case deprived them of any effective remedy within
the national legal system for the violation of Article 3 which they suffered.
While the remedy required by Article 13 need not always be judicial in
character, in their case a judicial determination was required. This was
because the tort of negligence was the only remedy in national law capable
of determining the substance of their complaint and which (but for the
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alleged immunity) would closely match the requirements of the Convention.
Also the accountability of public officials, central to both Articles 3 and 13,
required a right of access to a court whereby the individual could hold the
responsible officials to account in adversarial proceedings and obtain an
enforceable order for compensation if the claim was substantiated. The
wording of Article 13 also prohibited the creation of immunities for public
officials and any such immunity must be regarded as contrary to the object
and purpose of the Convention.

107. The Government pointed out that there were a number of remedies
available to the applicants which went some way towards providing
effective redress. This included the payment of compensation from the
Criminal Injuries Compensation Board (CICB), the possibility of
complaining to the Local Government Ombudsman, and the complaints
procedure under the Children Act 1989. However, the Government accepted
that in the particular circumstances of this case, the remedies were
insufficient, alone or cumulatively, to satisfy the requirements of Article 13.
They conceded that there had been a serious violation of one of the most
important Convention rights, that the CICB could only award compensation
for criminal acts, not for the consequences of neglect, and that any
recommendation by the Ombudsman would not have been legally
enforceable. They had been under the obligation, in this case, to ensure that
some form of compensation was made available for damage caused by the
breach of Article 3, whether by a broader statutory compensation scheme,
an enforceable Ombudsman's award, or through the courts. They pointed
out that from October 2000, when the Human Rights Act 1998 came into
force, a victim would be able to bring proceedings in the courts against a
public authority for a breach of a substantive right, and the courts would be
empowered to award damages.

108. As the Court has stated on many occasions, Article 13 of the
Convention guarantees the availability at the national level of a remedy to
enforce the substance of the Convention rights and freedoms in whatever
form they might happen to be secured in the domestic legal order. Article 13
thus requires the provision of a domestic remedy to deal with the substance
of an “arguable complaint” under the Convention and to grant appropriate
relief, although the Contracting States are afforded some discretion as to the
manner in which they conform to their Convention obligations under this
provision. The scope of the obligation under Article 13 also varies
depending on the nature of the applicant's complaint under the Convention.
Nevertheless, the remedy required by Article 13 must be “effective” in
practice as well as in law (see, among other authorities, Aydin v. Turkey,
judgment of 25 September 1997, Reports 1997-VI, pp. 1895-96, § 103).

109. The Court has previously held that where a right with as
fundamental an importance as the right to life or the prohibition against
torture, inhuman and degrading treatment is at stake, Article 13 requires, in
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addition to the payment of compensation where appropriate, a thorough and
effective investigation capable of leading to the identification and
punishment of those responsible, including effective access for the
complainant to the investigation procedure (see Kaya v. Turkey, judgment of
19 February 1998, Reports 1998-1, pp. 330-31, 8§ 107). These cases,
however, concerned alleged killings or infliction of treatment contrary to
Article 3 involving potential criminal responsibility on the part of security
force officials. Where alleged failure by the authorities to protect persons
from the acts of others is concerned, Article 13 may not always require that
the authorities undertake the responsibility for investigating the allegations.
There should, however, be available to the victim or the victim's family a
mechanism for establishing any liability of State officials or bodies for acts
or omissions involving the breach of their rights under the Convention.
Furthermore, in the case of a breach of Articles 2 and 3 of the Convention,
which rank as the most fundamental provisions of the Convention,
compensation for the non-pecuniary damage flowing from the breach
should in principle be part of the range of available remedies.

110. The applicants have argued that in their case an effective remedy
could only be provided by adversarial court proceedings against the public
body responsible for the breach. The Court notes that the Government have
conceded that the range of remedies at the disposal of the applicants was
insufficiently effective. They have pointed out that in the future, under the
Human Rights Act 1998, victims of human rights breaches will be able to
bring proceedings in courts empowered to award damages. The Court does
not consider it appropriate in this case to make any findings as to whether
only court proceedings could have furnished effective redress, though
judicial remedies indeed furnish strong guarantees of independence, access
for the victim and family, and enforceability of awards in compliance with
the requirements of Article 13 (see, mutatis mutandis, Klass and Others
v. Germany, judgment of 6 September 1978, Series A no. 28, p. 30, § 67).

111. The Court finds that in this case the applicants did not have
available to them an appropriate means of obtaining a determination of their
allegations that the local authority failed to protect them from inhuman and
degrading treatment and the possibility of obtaining an enforceable award of
compensation for the damage suffered thereby. Consequently, they were not
afforded an effective remedy in respect of the breach of Article 3 and there
has, accordingly, been a violation of Article 13 of the Convention.
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V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

112. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Pecuniary damage

1. The applicants

113. The applicants submitted that they should be compensated for loss
of future earnings and the costs of future medical expenses. Their
experiences have, in different ways and to differing extents, blighted their
lives. A substantial award should be made to enable them to enter life with a
modicum of financial security, the potential to build an independent
existence and the means to pay for therapeutic treatment and support.

114. The applicants provided updated medical reports dated 16 May
2000 by Dr Jean Harris-Hendriks concerning their progress and prognosis
for the future.

(i) Z was described as having made a recovery from the serious
depressive illness suffered at the time of her removal into care. While she
was no longer suffering from any psychiatric illness, she had emotional,
social and practical difficulties far beyond those normally affecting a girl of
her age and was statistically vulnerable to anxiety and perhaps depressive
illness in adult life. Her problems were classified as being of moderate
severity. It was estimated that she would need psychotherapeutic treatment,
outside the National Health Service, estimated at 60 to 100 sessions costing
70 to 90 pounds sterling (GBP) per session, to cope with her vulnerability,
particularly at periods of transition. She was likely to remain vulnerable on
the labour market, though it was anticipated that she would be able to take
on further education, sustain her own mental health and enter the workforce.
On her behalf, her representatives claimed GBP 9,000 for the cost of future
psychiatric treatment, and GBP 40,000 to offset her handicap on the labour
market, a total of GBP 49,000.

(i) A had failed to appear for an interview with Dr Harris-Hendriks,
who also commented on the lack of detailed information concerning periods
spent by A in care. She had, however, interviewed him on behalf of the
local authority in May 1993 and had some records concerning his past
treatment and problems. On that basis, she concluded that he was suffering
from long-term psychiatric illness and had a poor prognosis for recovery.
His chances of fitting into the normal school system remained very poor. He
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was prone to aggressiveness and had difficulty with everyday tasks. He was
currently suffering from a reactive attachment disorder, resulting directly
from severe parental neglect and abuse. The prognosis for the future was
extremely bleak and he was likely to require intermittent hospitalisation. He
was seriously handicapped on the labour market and was unlikely ever to be
able to hold down a job. Assuming that he might otherwise have been able
to obtain low-paid manual employment earning GBP 15,000 per year, and a
normal working life to age 65, and taking into account uncertainties and
early settlement, he claimed GBP 150,000 in loss of future earnings. As he
had a substantial and continuing need for psychiatric treatment outside the
National Health Service (NHS), he claimed GBP 50,000 as a minimum
estimate for future treatment. This made a total of GBP 200,000.

(iii) B was still suffering from untreated post-traumatic stress disorder
and a chronic, generalised anxiety disorder. He had horrific nightmares and,
if left untreated, was likely to continue in the same disturbed emotional
state. He required open-ended psychiatric treatment into adult life, outside
the limited provision of the NHS. This was estimated at a cost of
GBP 50,000 minimum. He is vulnerable in terms of both schooling and
employment opportunities because of a chronic psychiatric disorder and
limited social skills. His prospects of future employment were not as bleak
as those of A, but he was likely to have substantial interruptions in his
employment. On the assumption of six gaps of one year, on an average
labourer's wage of GBP 15,000 per year, he claimed GBP 90,000. This
made a total of GBP 140,000.

(iv) C was described as happy in her adoptive home, though carrying a
substantial burden about her origins and reminders of them. She was
recurrently angry and anxious about her natural mother. She had some
remaining behavioural problems which were likely to be containable with
good substitute parenting. She was, however, more liable than other
children to anxiety and there was a statistical risk of depression in adult life.
She did not currently require psychiatric treatment although provision
should be made for treatment in adolescence and adulthood. At a
recommended 30 to 50 sessions at GBP 70 to 90, a claim was made for
GBP 4,500 for future psychiatric treatment. GBP 10,000 was claimed for
loss of future earnings, making a total of GBP 14,500.

The reports commented that all the children would have benefited from
compensation for their claims in 1994 as this would have allowed additional
psychotherapeutic help, improving their prognosis. In A's case, his
difficulties had been exacerbated by this lack of help while appropriate
psychiatric, educational and environmental help might have substantially
improved his prognosis. In B's case, more psychotherapeutic help could
have reduced his current vulnerability and given a less gloomy prognosis.
The reports also deplored that the psychotherapeutic referrals recommended
for A and B in 1993 (for both) and 1998 (for B) had not been pursued by the
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local authority on their behalf, and noted that one of the social workers had
been told that there was no time or money for this work to be done.

2. The Government

115. The Government submitted that it was wrong to rely on domestic
case-law and scales of assessment in just-satisfaction claims under
Article 41 as the Court made its own assessment in accordance with
principles in its own case-law. They emphasised that it must also be taken
into account that the ill-treatment and neglect suffered by the applicants was
not inflicted by the local authority but by their parents. It was also relevant
that the breach of Article 3 arose only after there had been a failure to take
effective steps when the situation in the home failed to show significant
improvement — there was no ground for assuming that the children should
have been removed from their home immediately. Nor should any award be
made in respect of any alleged violation of Article 13 as that damage would
be compensated by the award made under Article 3. In assessing what
compensation would be equitable, it should also be taken into account that a
number of compensatory remedies were available to the applicant, in
particular, they received awards from the CICB.

116. As regards the recent medical reports, the Government considered
that these were framed in largely identical terms with no attempt to
distinguish the children's condition by reference to their age at the time of
the violation, their sex and the duration of the treatment. No consideration
was given either to what part was played by the temperament of the
applicants, and by environmental factors including the care which they had
received since 1992. Nor was any regard given to any harm which they
might have suffered since being taken into care.

117. Turning to the specific claims made, the Government noted that Z
had recovered from her depressive illness and had been doing remarkably
well during her schooling, with no significant problems. There was nothing
to substantiate the asserted claim for 60 to 100 sessions of
psychotherapeutic treatment. Given her positive progress, the claim of
statistical vulnerability to future anxiety and depressive illness was not
substantiated either.

The report on A was in their view particularly unsatisfactory as it was
issued without A having appeared for interview and without full
information about his history. While he was not referred to a special clinic
as suggested, he did receive therapeutic work in the community where he
lived between 1996 and 1998. There was no or little basis for the
assumption that his difficulties were exacerbated by the failure of his earlier
compensation claim.

The report on B was similarly highly speculative and unsubstantiated,
with regard to the alleged adverse impact of the lack of compensation. Its
comments on his educational difficulties were inconsistent.
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The report on C indicated that she was not psychiatrically ill and was
coping well, rendering the conclusion that she had emotional and practical
difficulties beyond the average girl of her age difficult to understand. The
statements concerning likely future need and alleged impact of the failure of
the compensation claim were unsupported by the evidence.

118. The Government submitted that in light of these considerations a
reasonable sum of GBP 20,000 for Z, GBP 40,000 for A, GBP 30,000 for B,
and GBP 10,000 for C would afford the applicants just satisfaction for both
pecuniary and non-pecuniary damage.

3. The Court's assessment

119. As regards the applicants' claims for pecuniary loss, the Court's
case-law establishes that there must be a clear causal connection between
the damage claimed by the applicant and the violation of the Convention
and that this may, in the appropriate case, include compensation in respect
of loss of earnings (see, among other authorities, Barbera, Messegué and
Jabardo v. Spain (Article 50), judgment of 13 June 1994, Series A
no. 285-C, pp. 57-58, 88 16-20, and Cakict v. Turkey [GC], no. 23657/94,
§ 127, ECHR 1999-1V).

120. A precise calculation of the sums necessary to make complete
reparation (restitutio in integrum) in respect of the pecuniary losses suffered
by the applicants may be prevented by the inherently uncertain character of
the damage flowing from the violation (see Young, James and Webster
v. the United Kingdom (Article 50), judgment of 18 October 1982, Series A
no. 55, pp. 6-7, § 11). An award may still be made notwithstanding the large
number of imponderables involved in the assessment of future losses,
though the greater the lapse of time involved, the more uncertain the link
becomes between the breach and the damage. The question to be decided in
such cases is the level of just satisfaction, in respect of both past and future
pecuniary losses, which it is necessary to award each applicant, the matter to
be determined by the Court at its discretion, having regard to what is
equitable (see The Sunday Times v. the United Kingdom (no. 1) (Article
50), judgment of 6 November 1980, Series A no. 38, p. 9, § 15, and Smith
and Grady v. the United Kingdom (just satisfaction), nos. 33985/96 and
33986/96, 8§ 18-19, ECHR 2000-IX). In that determination, the awards
made in comparable domestic cases is a relevant but not decisive
consideration.

121. Turning to the present case, the Court recalls that all four children
suffered psychological and physical damage resulting from the abuse and
neglect of their parents over a period of more than four years (see
paragraphs 11-40 above). The breach of Article 3 concerned the failure of
the local authority to take reasonable steps available to them to protect them
from that damage. There is a direct causal link, therefore, between the
breach and the damage suffered by the children. While it is correct, as
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asserted by the Government, that there is no finding that the children should
have immediately been taken into care and that they might have suffered
damage even if effective steps had been taken at an earlier stage, the Court
notes that the severity of the damage suffered by the children is inextricably
linked to the long period of time over which the abuse persisted, which
factor is also at the heart of the violation of Article 3 in this case.

122. The Court has taken into consideration the points made by the
Government concerning the medical reports provided by the applicants, in
particular, the lack of any attempt to compare the children's prospects in
education and employment prior to their being taken into care. It cannot be
excluded, for example, that A and B, who were identified as having
educational difficulties, would have experienced some problems in any
event. However, such assessments would inevitably be imprecise and based
on some degree of speculation, as were the views expressed by Dr Harris-
Hendriks concerning the future prognosis and effect on the educational and
employment prospects. It may also be noted that the medical reports have
not been tested in adversarial proceedings.

123. It is nonetheless possible, on the basis of the information available
to the Court, to conclude that the four children will, in all probability, suffer
from the effects of their experiences for the rest of their lives. Their capacity
to cope with this past trauma will depend on their own personal abilities and
the support to which they may have access.

124. It is clear that Z has made an excellent recovery from her
depressive illness and, receiving support from her new family, is expected
to do well at school and in the future in general. C, who, due to her young
age, was less damaged by events, has also successfully integrated into a new
family and is attending school without problem. In their case, the Court
finds that it is not possible with any degree of certainty to draw conclusions
as to future difficulties in the employment sphere. Notwithstanding their
current positive prognosis, it may be considered as reasonably possible that
in the future they will have some need of professional help in coping with
problems which may arise as they grow older and in coming to terms with
their childhood experience. An award to cover future psychotherapeutic care
will assist in providing them with the support necessary to that process.

125. A was the most severely damaged of the children and suffers an
ongoing psychiatric illness. Therapeutic care would help him now and will
be necessary in the future. The Court is satisfied that the medical report may
be relied on in this respect, Dr Harris-Hendriks having previously examined
A and having access to sufficient information to support her opinion.
Having integrated neither into a family nor into the education system, the
prognosis for A may reasonably be described as bleak. In his case, it may be
claimed that the damage suffered from the abuse will in all probability
affect his prospects of gaining employment in the future. An award is
appropriate to reflect this loss.
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126. B is suffering from post-traumatic stress and anxiety disorders,
which are likely to continue to affect him for some time to come. He
requires both current and future psychiatric treatment. He is attending
school, in a special-needs group. It is also probable, though to a lesser
extent than A, that he will have problems in obtaining and sustaining
employment in later life. An award is appropriate to reflect this.

127. Bearing in mind the uncertainties of the applicants' situations, and
making an assessment on an equitable basis, the Court awards Z the sum of
GBP 8,000 for future medical costs; A the sum of GBP 50,000 for future
medical costs and GBP 50,000 for loss of employment opportunities; B the
sum of GBP 50,000 for future medical costs and GBP 30,000 for loss of
employment opportunities; and C the sum of GBP 4,000 for future medical
costs.

B. Non-pecuniary damage

1. The applicants

128. The applicants claimed non-pecuniary damage in respect of the
physical and psychiatric damage sustained. Z had suffered a serious
depressive illness and severe malnutrition, and it was predicted that she
would need long-term psychiatric care, probably into adulthood. A had
suffered from post-traumatic stress disorder and was chronically under-
attached. There was evidence to suggest that his father had hit him with a
poker and that he had been sexually abused. He had suffered permanent
scarring and was expected to require long-term psychiatric care. B had also
suffered post-traumatic stress disorder, with some evidence of being beaten
by a poker and being sexually abused. He suffered very bad nightmares and
would wake up screaming. He was expected to require long-term
psychiatric care. C had been less seriously damaged but was also expected
to require some psychiatric treatment. Her health had been neglected by her
mother and she had a squint as a result.

According to the assessment of Dr Black, Z, A and B had suffered
psychiatric damage falling at the upper end of the severe bracket. They
exhibited “marked problems” in their ability to cope with life and in their
relationships with family, friends and those with whom they came into
contact. A and B in particular had a poor prognosis and there was a
likelihood of future vulnerability. C had suffered damage in the “moderately
severe” bracket. Although she presented significant problems in the areas
above, she had a more favourable prognosis.

Having regard to the levels of awards in such cases in the domestic
courts, the applicants considered that a reasonable sum would be
GBP 35,000 for Z, GBP 45,000 for A, GBP 40,000 for B, and GBP 25,000
for C.
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2. The Government

129. As stated above, the Government considered that sums of
GBP 20,000 for Z, GBP 40,000 for A, GBP 30,000 for B, and GBP 10,000
for C would afford the applicants just satisfaction for both pecuniary and
non-pecuniary damage.

3. The Court's assessment

130. The children in this case suffered very serious abuse and neglect
over a period of more than four years. Z, A and B suffered, and in the case
of the two boys, still suffer psychiatric illness as a result. A and B also
suffered physical injury and C suffered neglect in respect of an eye
condition. The description of the conditions which they endured and the
traumatic effects which this had on the children leave the Court with no
doubt that a substantial award to reflect their pain and suffering is
appropriate.

131. In making this assessment, the Court recalls that the rates applied in
domestic cases, though relevant, are not decisive. It does not consider it
appropriate or desirable to attempt to distinguish between the children in
this context. Making an assessment on an equitable basis, the Court awards
each child the sum of GBP 32,000.

C. Costs and expenses

132. The applicants claimed GBP 52,781.28 inclusive of value-added
tax (VAT) by way of legal costs and expenses, which included fees for
attendance at hearings before the Commission and the Court, fees for
Dr Harris-Hendriks and submissions on Article 41 of the Convention.

133. The Government did not dispute the hourly rate or number of hours
claimed by the applicants' principal legal advisers. They did query the
involvement of a leading counsel as an expert on negligence law in addition
to the leading counsel with human rights expertise. They also queried the
involvement of the AIRE Centre in addition to an experienced counsel and
solicitor, and noted that the AIRE Centre's fees for attending the hearing had
also been billed in full in the second case, T.P. and K.M. v. the United
Kingdom [GC], no. 28945/95, ECHR 2001-V, heard before the Court on the
same day. They proposed that GBP 43,000 was a reasonable sum, taking
these deductions into account. However, if no violation of Articles 6 and 8
of the Convention was found, they disputed the necessity for any of the fees
incurred after April 2000 when the Government conceded a breach of
Articles 3 and 13 of the Convention. In those circumstances, a reasonable
sum would be GBP 36,000.

134. The Court recalls that only legal costs and expenses found to have
been actually and necessarily incurred and which are reasonable as to
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quantum are recoverable under Article 41 of the Convention (see, among
other authorities, Nikolova v. Bulgaria [GC], no. 31195/96, § 79, ECHR
1999-11). It observes that the case involved important and complex issues,
both concerning the facts which were established by the Commission, and
the legal aspects. It does not consider that the costs incurred after April 2000
should be disallowed as such, as there were outstanding issues to be
determined, including the claims of pecuniary and non-pecuniary damage
arising out of the breaches conceded by the Government. As, however, the
complaint made under Article 6, which was a significant part of the
application, was unsuccessful, the costs and expenses allowed should be
reduced. The Court has had regard to the fact that the Article 6 complaint
was to some extent interconnected with the complaint about the inadequacy
of remedies under Article 13.

135. In light of these matters, the Court awards the global sum of
GBP 39,000 for legal costs and expenses, inclusive of VAT.

D. Default interest

136. According to the information available to the Court, the statutory
rate of interest applicable in the United Kingdom at the date of adoption of
the present judgment is 7.5% per annum.

FOR THESE REASONS, THE COURT

1. Holds unanimously that there has been a violation of Article 3 of the
Convention.

2. Holds unanimously that no separate issue arises under Article 8 of the
Convention.

3. Holds by twelve votes to five that there has been no violation of Article 6
of the Convention.

4. Holds by fifteen votes to two that there has been a violation of Article 13
of the Convention.

5. Holds unanimously
(@) that the respondent State is to pay the applicants, within three
months, the following amounts:
(i) GBP 8,000 (eight thousand pounds sterling) to Z, GBP 100,000
(one hundred thousand pounds sterling) to A, GBP 80,000 (eighty
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thousand pounds sterling) to B, and GBP 4,000 (four thousand
pounds sterling) to C in respect of pecuniary damage;
(i) GBP 32,000 (thirty-two thousand pounds sterling) to each
applicant for non-pecuniary damage;
(iii) GBP 39,000 (thirty-nine thousand pounds sterling) in respect of
costs and expenses, inclusive of VAT,
(b) that simple interest at an annual rate of 7.5% shall be payable from
the expiry of the above-mentioned three months until settlement;

6. Dismisses unanimously the remainder of the applicants' claims for just
satisfaction.

Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 10 May 2001.

Luzius WILDHABER
President
Paul MAHONEY
Deputy Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
judgment:

(@) concurring opinion of Lady Justice Arden as to Article 6;

(b) concurring opinion of Lady Justice Arden as to Article 41, joined by
Mr Kovler;

(c) partly dissenting opinion of Mr Rozakis joined by Mrs Palm;

(d) partly dissenting opinion of Mrs Thomassen joined by Mr Casadevall
and Mr Kovler.

L.W.
P.J.M.
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CONCURRING OPINION OF LADY JUSTICE ARDEN
AS TO ARTICLE 6

| agree that Article 6 of the Convention is applicable in this case and that
it is not violated for the reasons given by the majority. | attach particular
importance to the majority's affirmation of the well-established principle of
Convention case-law that Article 6 does not guarantee any particular content
for civil rights and obligations (see paragraphs 87, 98, 100 and 101 of the
judgment). In the present case the applicants failed to obtain any remedy
under the domestic law because the domestic courts held that they had no
cause of action in English law (X v. Bedfordshire County Council [1995] 2
Appeal Cases 633).

Founding themselves upon the erroneous proposition as a matter of
domestic law that they had some general right to sue in negligence where
the defendant's act had caused damage and there was sufficient proximity,
the applicants sought to argue that the decision of the English courts
amounted to a sweeping or blanket immunity. | agree with the conclusion,
in paragraph 98 of the judgment, that the facts of this case do not support
that argument. In my view, when the courts in England, proceeding
incrementally under the common law system of judicial law-making, hold
that a hitherto unconsidered category of harm does not, as a matter of law,
fall within the scope of the tort of negligence, they cannot properly be
described as creating an “immunity”, whether blanket or limited (see the
speech of Lord Browne-Wilkinson in Barrett v. the London Borough of
Enfield [1999] 3 Weekly Law Reports 79, paragraph 65 of the judgment in
the present case). What the decision of the House of Lords in the present
case did was to determine a legal issue fixing the limits on the substantive
content of a domestic “civil right”. In any event the decision was fully and
carefully reasoned. It could not be regarded as the product of arbitrariness
and it applied only to closely defined circumstances (see paragraphs 98-99
of the judgment).

Paragraph 98 of the judgment refers to Fayed v. the United Kingdom
(Judgment of 21 September 1994, Series A no. 294-B). In that case the
Court contemplated the possibility that there might be a violation of the
right of access to a court if, for example, a State could remove from the
jurisdiction of the courts a whole range of civil claims, or confer immunities
from civil liability on large groups or categories of persons (ibid., pp. 49-50,
8 65). At the same time, however, the Court also stated that the Convention
enforcement bodies could not create, by way of interpretation of Article 6, a
substantive civil right which had no legal basis in the State concerned. Yet
that is what the applicants are inviting the Court to do in the present case.
Once the conclusion is reached that the right on which the applicants seek to
rely has no legal basis in national law, the question of whether there was an
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“immunity” such as to rely on the principle referred to in Fayed strictly does
not arise.

In Fayed the Court did not settle the question whether the operation of a
defence to a claim in defamation conferred by English law on a public
officer was such as to attract the application of the right of access to a court
under Article 6 § 1 or, rather, the substantive right to respect for one's
private life under Article 8. Instead, it chose to “proceed on the basis that
Article 6 § 1 [was] applicable to the facts of the case” (ibid., pp. 50-51,
8 67). It explained that it did so as a matter of procedural convenience
because the same central issues of legitimate aim and proportionality would
have been raised under Article 8, and because the parties’ arguments had
been directed solely to Article 6 § 1. The result in that case does not,
therefore, set any precedent for the applicability of Article 6 § 1 or detract
from the principle to which, as stated, | attach particular importance, namely
that Article 6 does not guarantee any particular content for civil rights and
obligations (see paragraphs 87, 98, 100 and 101 of the present judgment).
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CONCURRING OPINION OF LADY JUSTICE ARDEN
AS TO ARTICLE 41, JOINED BY JUDGE KOVLER

Article 41 of the Convention enables the Court in appropriate cases to
“afford just satisfaction to the injured party”. The judgment of the Court
awards two sums to each applicant by way of just satisfaction: one sum in
respect of pecuniary damage and the other sum in respect of non-pecuniary
damage. In the case of pecuniary damage, each applicant is awarded a
different sum. However, in respect of non-pecuniary damage, each applicant
is awarded an identical amount. Thus, with regard to non-pecuniary
damage, the applicants' cases are not assessed individually. The applicants
are treated as having suffered equal distress. In addition, no distinction is
drawn between the suffering of any one applicant as against that of any
other applicant, despite the differences between the cases of the applicants.

| agree that the just satisfaction which the Court awards to the applicants
for the violation of Article 13 should include a sum on account of non-
pecuniary damage in addition to the sums awarded in respect of pecuniary
damage. | have no doubt that such an award is justified. However, in my
opinion, the Court should not award the same sum to each applicant but
rather should make a separate award to each applicant, reflecting the
suffering of that applicant.

As paragraph 128 of the judgment shows, the applicants themselves have
sought different amounts: GBP 35,000 for Z, GBP 45,000 for A,
GBP 40,000 for B, and GBP 25,000 for C.

All the applicants endured suffering before they were taken into care.
After they were taken into care they were assessed by consultant child
psychiatrists: in 1993 by Dr Black, and in 2000 by Dr Harris-Hendriks. The
diagnosis of A indicates that his case is the most serious. In 1993 he was
diagnosed as suffering from post-traumatic stress disorder, and in 2000 he
was diagnosed as suffering from a personality disorder for which the
prognosis was unfavourable. B was considered to have a post-traumatic
stress disorder in both 1993 and 2000, as well as social difficulties, and in
addition in 2000 a generalised anxiety disorder, but the prognosis for him
was uncertain rather than unfavourable. On the other hand, the initial
diagnosis in 1993 of Z as suffering from a severe depressive illness has not
been borne out, though it is considered that she may suffer anxiety and
perhaps depressive illness in later life. In 2000 C's difficulties were
described as moderate; she was regarded as vulnerable to anxiety and likely
to need psychotherapeutic help in the future, but she had not suffered any
psychiatric disorder.

In the circumstances my preferred course would have been to have
performed a separate assessment of the amount to be awarded for non-
pecuniary damage to each applicant. Having considered the evidence on the
Article 41 issue, | consider that an appropriate amount would have been
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GBP 25,000 for Z, GBP 40,000 for A, GBP 35,000 for B, and GBP 15,000
for C.
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PARTLY DISSENTING OPINION OF JUDGE ROZAKIS
JOINED BY JUDGE PALM

With great regret | am unable to follow the assessment and the
conclusions of the majority of the Court that, in the instant case, there has
been no violation of Article 6 § 1 of the Convention in so far as access of
the applicants to a court of law is concerned. The reasons which have led
me to depart from the majority's findings are as follows:

1. The majority is satisfied that the proceedings before the national
courts, which culminated in a decision of the House of Lords, met the
requirements of Article 6 8 1 as regards the applicants' right to have access
to a court for the determination of their civil rights. As the Court observes in
paragraph 101 of the judgment, the applicants may not “claim that they
were deprived of any right to a determination on their merits of their
negligence claims. Their claims were properly and fairly examined in the
light of the applicable domestic principle concerning the tort of negligence”.
And, as it is also stated in paragraph 95, “[t]he arguments before the courts
were, therefore, concentrated on the legal issues, primarily whether a duty
of care in negligence was owed to the applicants by the local authority”. It is
difficult for one to accept this approach. The applicants' claims before the
national courts did not, of course, refer to this preliminary issue. Their
complaint was that the local authorities acted with gross negligence in a
case involving a statutory duty of care and that, because of the damage
inflicted on them by the failure of the authorities to properly discharge their
responsibilities, compensation was due. They submitted this civil right to
the courts and nurtured the legitimate expectation that it would be dealt with
by the courts through an examination on the merits following an adversarial
procedure that would enable them to prove the veracity of their claims. If it
may be asserted that, as a general rule the question of access to a court is
determined by the subject matter of the claims before the national courts,
then the applicants never enjoyed access: at all stages of the domestic
examination of their case, the national courts solely examined the
jurisdictional problem of whether they could entertain the merits of the case
before them, thus confining themselves to the preliminary question of
whether an exclusionary rule exists, preventing them from examining the
merits. An exclusionary rule which was eventually established by them, not
on the basis of statutory requirements or specific precedents that were
binding on them, but on the basis of a particular interpretation by them of
the requirements of English law in the light of the circumstances of the case
before them.

2. It is one matter, of course, to accept that there was no access to a court
— which, unfortunately, the majority did not clearly accept — and another to
say that, in the circumstances of a particular case, the absence of access is
justified because it serves a particular purpose which is proportionate to the
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damage done to an individual not enjoying the protection otherwise afforded
to him by Article 6 of the Convention.

| am prepared to subscribe to this alternative approach, on which the
majority has also embarked — without, however, making a clear distinction
between the absence of access and the circumstances justifying a
proportional denial of it. However, | am not prepared to accept that the facts
of the case may lead us to the conclusion that the applicants were correctly
and proportionately deprived of their right because the public-interest
considerations prevailed over their legitimate expectation to have their
claims examined on the merits.

First of all, it transpires clearly from the facts of the case that the right to
sue in negligence was an established civil right in domestic law, that the
public-care authorities accepted that they had been negligent in their
behaviour, and that there was a proximate relationship in accordance with
the criteria determined by national law. Further, the way that the judicial
authorities dealt with the matter shows that the case presented serious issues
that warranted serious examination: as the applicants pointed out, the judge
who made the care orders specifically released the case papers to the
Official Solicitor so that he could investigate and, if appropriate, pursue
negligence claims; the Official Solicitor considered that there were arguable
claims in negligence; the Legal Aid Board granted legal aid to pursue the
claims to the House of Lords; and the Court of Appeal, which rejected the
claims by a majority, granted leave to appeal to the House of Lords, the
precondition for such leave being that the claim was arguable in domestic
law; the Master of the Rolls in the Court of Appeal found that there was a
duty of care, stating the contrary to be “an affront to common sense”’; and,
in previous cases, local authorities had settled negligence claims on the
basis that they were potentially liable.

So, the only reason which eventually led to this case being struck out was
an interpretation by the national courts, and particularly the House of Lords,
based on an argument of expediency and as a matter of policy. Indeed, by
applying the third test of the English law of torts on negligence — namely,
whether it was fair, just and reasonable to impose liability on the public-care
authorities in the circumstances of the case, the House of Lords found that it
would be detrimental to the exercise of the duties of the public body in
question to impose upon them the excessive burden of tortious liability for
acts or omissions in the discharge of their duties. The position taken by the
House of Lords in this matter was novel and tantamount to a refusal to
extend tortious liability for civil wrongs arising out of a duty of care by
local authorities for child care.

It is not the Court's task to enter into an examination of the social-policy
considerations which led the national courts to interpret the third test in the
way they did. Yet, it is its task to look at the circumstances surrounding the
particular decisions taken and to assess their significance when applying its
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own test of proportionality; and it seems difficult for me to accept that in
view of the importance attached to the facts of the case by the various
judicial and other bodies, and the novel character of the House of Lords'
ruling, the creation of new case-law barring the examination of the case on
its merits was proportionate to the need for adequate protection of
individuals (and society generally) against negligence by public authorities.

Secondly, and more importantly, this Court has found a violation of
Article 3 of the Convention on the basis of a finding that “the neglect and
abuse suffered by the four applicant children reached the threshold of
inhuman and degrading treatment” (see paragraph 74 of the judgment).
Again it is difficult for me to accept that serious matters of public concern —
as are all matters involving a violation of Article 3 — may be left outside the
protection of independent and impartial tribunals established by law, and
providing all the guarantees required by Article 6 of the Convention. The
majority, however, holds a different view since it accepts that, even in
circumstances where there has been a violation of the substance of Article 3,
the Contracting States “are afforded some discretion as to the manner in
which they conform to their Convention obligations ...” provided that some
effective remedy exists to deal with individual complaints concerning
inhuman and degrading treatment. Hence, they conclude that, in the present
situation, Article 13, but not Article 6, has been violated.

It seems to me that the present case may be considered as the locus
classicus of the limits afforded to States by the Convention to determine the
modalities of access to domestic courts. Our case-law has repeatedly
underlined the fact that the right to a tribunal is not unlimited — and rightly
s0. Yet, the Court is free to determine in which instances a Contracting State
oversteps its freedom of choice and becomes liable under Article 6; and one
criterion which can readily assist the Court in drawing the line between
instances where a State retains its discretion, and instances where a State is
bound to offer judicial guarantees to those falling under its jurisdiction, is
the severity of the complaint before the national authorities. If the complaint
may involve a violation of core Convention rights — such as Articles 2 and 3
— the Court is bound, to my mind, to find that the States are obliged not
simply to offer an effective remedy (as required by Article 13), but a
judicial remedy covering all the requirements of Article 6.

3. Most of the ideas put forward in the previous lines have as their
source of inspiration Osman v. the United Kingdom (judgment of 28
October 1998, Reports of Judgments and Decisions 1998-VIIl) which the
majority has not followed in the present judgment. The main reason which
has led the majority to depart from the established case-law is explained in
paragraph 100 of the present judgment:

“... The Court considers that its reasoning in Osman was based on an understanding

of the law of negligence ... which has to be reviewed in the light of the clarifications
subsequently made by the domestic courts and by notably the House of Lords. The
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Court is satisfied that the law of negligence as developed in the domestic courts since
the case of Caparo Industries plc ... and as recently analysed in the case of Barrett ...
includes the fair, just and reasonable criterion as an intrinsic element of the duty of
care and that the ruling of law concerning that element in this case does not disclose
the operation of an immunity. In the present case, the Court is led to the conclusion
that the inability of the applicants to sue the local authority flowed not from an
immunity but from the applicable principles governing the substantive right of action
in domestic law. ...”

| do not think that in Osman the Court was very much concerned with
this subtle issue raised by this judgment in the above-mentioned paragraph.
The Court in Osman never said that the jurisdictional bar was an immunity
to be distinguished from the applicable principles governing the substantive
right of action in domestic law. It simply considered that “the application of
the [exclusionary] rule in this manner without further enquiry into the
existence of competing public interest considerations only serves to confer a
blanket immunity on the police for their acts and omissions during the
investigation and suppression of crime and amounts to an unjustifiable
restriction on an applicant's right to have a determination on the merits of
his or her claim against the police in deserving cases” (see Osman, cited
above, p. 3170, § 151 — emphasis added). It went on to express the opinion
that, in cases where the harm sustained by a complainant was of the most
serious nature, examination of the merits could not be automatically
excluded by the application of a rule which “amounts to the grant of an
immunity to the police”. In conclusion, the Court in Osman was mainly
concerned with the fact that the applicants in a very serious case of possible
substantive human-rights violations did not have the opportunity to air their
grievances before a court of law; it was not concerned with whether the
reason behind it being impossible to examine the case on the merits was or
was not the result of an immunity provided for by national law acting as a
procedural bar having such an effect. It simply found that the impossibility
amounted to a grant of an immunity. Under these circumstances how can we
distinguish between Osman and the present case?

For all the above reasons | believe that Article 6 (access to a court) has
been violated and, hence, | consider that Article 13 does not raise a separate
ground for violation, Article 6 being the lex specialis in this case.
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I am unable to agree with the majority that there has been no violation of
Article 6 of the Convention in this case.

The Court is unanimous that the authorities failed to protect the
applicants, young children, from inhuman and degrading treatment and its
majority observes that the applicants were denied “a determination of their
allegations that the local authority failed to protect them from inhuman and
degrading treatment and the possibility of obtaining an enforceable award of
compensation for the damage suffered thereby” (see paragraph 111 of the
judgment).

Despite the severe negligence by the authorities, which allowed the ill-
treatment of the applicants to continue for so many years and caused the
applicants physical and psychiatric injuries amounting to a violation of
Article 3, the applicants could not hold the authorities accountable in
domestic court proceedings. By reference to policy factors (for example,
difficulties of attributing responsibility between different agencies,
sensitivity of decisions, risk of inculcating in local authorities a cautious and
defensive approach to exercise of their duties, risk of costly and vexatious
litigation) the domestic courts decided that the local authority could not be
held liable in negligence in the exercise of their statutory powers to protect
children. De facto, the local authority was thus declared to be immune for
claims because they had acted in the exercise of their statutory powers to
protect children.

In my view the applicants' rights under Article 6 were thereby violated as
they had no access to a court in order to have a decision on their claims,
which were arguable under national law. The facts of this case and the way
in which domestic law operated are very similar to those in Osman v. the
United Kingdom (judgment of 28 October 1998, Reports of Judgments and
Decisions 1998-VII1) where the applicants' claims for negligence against the
police were struck out for policy reasons relating to the perceived interests
in preventing the efficiency of the police service being undermined by
litigation. In Osman the Court found that the application of an exclusionary
rule barring liability of the police for negligence in the exercise of their
functions of investigating and preventing crime constituted a
disproportionate restriction on access to a court for the applicants. The
majority's reasons for not following the decisions in Osman (see paragraph
100 of the judgment) are not, to my mind, convincing. There seem to have
been no striking or significant changes in the law of negligence since that
case and all relevant matters concerning the content of domestic law had
been brought to the attention of the Court by the parties in Osman. | am of
the opinion that the conclusion under Article 6 in this case must be the
same.
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It is true that, as the majority observes in paragraph 95 of the judgment,
the applicants were not prevented in any practical manner from bringing
their claims before the domestic courts. The case was litigated up to the
House of Lords, the applicants being provided with legal aid for that
purpose. Nor is it the case that any procedural rules of limitation had been
relied on. However, the notion of “access to a court” under Article 6
guarantees not only that the applicants have their claims brought before the
courts, but implies also the right to have those claims examined on the basis
of the facts before the courts and to have them decided on.

| agree with the majority saying in paragraph 98 that Article 6 does not in
itself guarantee any particular content for civil rights and obligations in
national law. But where there is an arguable claim under domestic tort law
as in this case (see paragraph 89 of the judgment), requiring that the
applicants obtain a decision by a court on the liability of those responsible
for allowing their ill-treatment to continue for many years, cannot, in my
opinion, be said to determine the content of domestic law.

I would observe that the Court's supervision of the activities of national
courts in defining “access” or “liability” seems to take place on a wider
basis. In Fayed v. the United Kingdom (judgment of 21 September 1994,
Series A no. 294-B, pp. 49-50, 8 65), the Court said:

“Certainly the Convention enforcement bodies may not create by way of
interpretation of Article 6 § 1 a substantive civil right which has no legal basis in the
State concerned. However, it would not be consistent with the rule of law in a
demaocratic society or with the basic principle underlying Article 6 8 1 — namely that
civil claims must be capable of being submitted to a judge for adjudication — if, for
example, a State could, without restraint or control by the Convention enforcement
bodies, remove from the jurisdiction of the courts a whole range of civil claims or
confer immunities from civil liability on large groups or categories of persons ...”

To reach its conclusion that the decision by the House of Lords did not
amount to the granting of an immunity, the Court's majority observes, in
paragraph 99, that in cases concerning the liability of local authorities in
child-care matters brought after the applicants' case, the domestic courts
have held that a duty of care may arise. But this does not change the fact
that an immunity was conferred on the authorities in the applicants' case.
Apparently the immunity applied in the applicants' case was found no
longer appropriate in subsequent cases, the national courts taking into
account, amongst other factors, the Court's approach in Osman, cited above.

While it has been alleged by the Government that a finding of a violation
in this case would undermine the striking-out procedure used to avoid
pointless litigation of baseless claims, | consider that this argument has not
been substantiated by the material placed before the Court. The domestic
courts have continued to strike cases out after the Court's judgment in
Osman. A finding of a violation in this case would mean only that these
applicants’ claims, which involved serious ill-treatment contrary to a
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fundamental human right, should not have been struck out on the basis of
general policy arguments. This Court has found no denial of access to a
court where judges have struck out cases where there has been no proximity
or foreseeability (see, for example, Powell v. the United Kingdom (dec.),
no. 45305/99, ECHR 2000-V, and Bromiley v. the United Kingdom (dec.),
no. 33747/96, 23 November 1999, unreported).

The majority of the Court finds that the applicants were not afforded an
effective remedy in respect of the breach of Article 3 and they conclude that
Article 13, not Article 6, was violated.

My conclusion would be that the “remedy” to which the applicants were
entitled should have been access to a court in order to have their damages
settled. Restrictions to access to a court in order to protect the interests of
the local authority exercising their powers to protect children may be
necessary and justified under Article 6. However, | would say that in this
case, where it is agreed that the child applicants were victims of the failure
of the system to protect them from serious, long-term neglect and abuse, the
immunity conferred on the local authority because of policy reasons cannot
be seen as proportionate.

Therefore, | believe that Article 6 was violated.

| voted for a violation of Article 13 because | agree with the majority that
the applicants, whose rights under Article 3 of the Convention were
violated, had no effective remedy before the national authorities.



UN Convention
onthe Rights of the Child

Article 1
Everyone under 18 has these rights.

Article 2

All children have these rights, no matter who
they are, where they live, what their parents do,
what language they speak, what their religion is,
whether they are a boy or girl, what their culture
is, whether they have a disability, whether they
are rich or poor. No child should be treated
unfairly on any basis.

Article 3

All adults should do what is best for you. When
adults make decisions, they should think about
how their decisions will affect children.

Article 4

The government has a responsibility to make sure
your rights are protected. They must help your
family to protect your rights and create an envi-
ronment where you can grow and reach your
potential.

Article 5

Your family has the responsibility to help you
learn to exercise your rights, and to ensure that
your rights are protected.

Article 6
You have the right to be alive.

Article 7

You have the right to a name, and this should be
officially recognized by the government. You have
the right to a nationality (to belong to a country).

Article 8

You have the right to an identity — an official
record of who you are. No one should take this
away from you

Article 9

You have the right to live with your parent(s),
unless it is bad for you. You have the right to live
with a family who cares for you.

Article 10

If you live in a different country than your par-
ents do, you have the right to be together in the
same place.

Article 11

You have the right to be protected from kidnap-
ping.

Article 12

You have the right to give your opinion, and for
adults to listen and take it seriously.

Article 13

You have the right to find out things and share
what you think with others, by talking, drawing,
writing or in any other way unless it harms or
offends other people.

Article 14
You have the right to choose your own religion

and beliefs. Your parents should help you decide
what is right and wrong, and what is best for

Article 15

You have the right to choose your own friends
and join or set up groups, as long as it isn't
harmful to others.

Article 16

You have the right to privacy.

Article 17

You have the right to get information that is

important to your well-being, from radio, news-

paper, books, computers and other sources.
Adults should make sure that the information
you are getting is not harmful, and help you
find and understand the information you need.

Article 18
You have the right to be raised by your par-
ent(s) if possible.

Article 19
You have the right to be protected from being
hurt and mistreated, in body or mind.

Article 20
You have the right to special care and help if
you cannot live with your parents.

Article 21
You have the right to care and protection if
you are adopted or in foster care.

Article 22

You have the right to special protection and
help if you are a refugee (if you have been
forced to leave your home and live in another
country), as well as all the rights in this
Convention.

Article 23

You have the right to special education and
care if you have a disability, as well as all the
rights in this Convention, so that you can live a
full life.

Article 24

You have the right to the best health care pos-
sible, safe water to drink, nutritious food, a
clean and safe environment, and information
to help you stay well.

Article 25

If you live in care or in other situations away
from home, you have the right to have these
living arrangements looked at regularly to see
if they are the most appropriate.

Article 26
You have the right to help from the govern-
ment if you are poor or in need.

Article 27

You have the right to food, clothing, a safe
place to live and to have your basic needs met.
You should not be disadvantaged so that you
can't do many of the things other kids can do.

Article 28

You have the right to a good quality education.
You should be encouraged to go to school to
the highest level you can.

Article 29

Your education should help you use and devel-
op your talents and abilities. It should also help
you learn to live peacefully, protect the environ-
ment and respect other people.

Article 30

You have the right to practice your own culture,
language and religion - or any you choose.
Minority and indigenous groups need special
protection of this right.

Article 31
You have the right to play and rest.

Article 32

You have the right to protection from work that
harms you, and is bad for your health and edu-
cation. If you work, you have the right to be
safe and paid fairly.

Article 33
You have the right to protection from harmful
drugs and from the drug trade.

Article 34

You have the right to
be free from sexual
abuse.Article 35No one is
allowed to kidnap or sell
you.

Article 36

You have the right to protection
from any kind of exploitation (being
taken advantage of).

Article 37
No one is allowed to punish
you in a cruel or harmful way.

Article 38

You have the right to protection
and freedom from war. Children
under 15 cannot be forced to go into
the army or take part in war.

Article 39
You have the right to help if you've been hurt,
neglected or badly treated.

Child Friendly
Language

“Rights" are things every child should have or be able to
do. All children have the same rights. These rights are list-
ed in the UN Convention on the Rights of the Child.
Almost every country has agreed to these rights. All the
rights are connected to each other, and all are equally
important. Sometimes, we have to think about rights in
terms of what is the best for children in a situation, and
what is critical to life and protection from harm. As you
grow, you have more responsibility to make choices and
exercise your rights.

Article 40

You have the right to legal help and fair treat-
ment in the justice system that respects your
rights.

Article 41

If the laws of your country provide better pro-
tection of your rights than the articles in this
Convention, those laws should apply.

Article 42

You have the right to know your rights!
Adults should know about these rights and
help you learn about them, too.

Articles 43 to 54

These articles explain how governments and
international organizations like UNICEF will
work to ensure children are protected with
their rights.
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Empowering public authorities and professionals
towards trauma-informed leaving care support
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Who is the child?

carepath

The International Convention on the Rights of the Child (CRC) establishes that “a

child means every human being below the age of eighteen years” (article 1).

Similarly, most instruments of the Council of Europe concerning children adopt

the definition established by the CRC.

Within the European Union there is no description of “child" and therefore the

CRC definition is commonly used.




Legal framework
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on the Rights of the Child
- CRC

‘_> Organisation- UN | ~ | IicHational COnvention"

‘ International level

Council o urop_ —_—
‘ European level Human nghts (ECHR)

‘ European Umon I ‘ !!"!!l!l! ‘
Convention Convention “
uman kights

(ECHR-Court of
Strasbourg)

of the European Union Union (CJEU - Court of
(Charter of Nice) Luxembourg)



https://www.un.org/en/
https://www.un.org/en/
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.coe.int/en/web/portal
https://www.coe.int/en/web/portal
https://www.echr.coe.int/Pages/home.aspx?c&amp;p=basictexts
https://europa.eu/european-union/splash_en
https://rm.coe.int/1680084822
https://rm.coe.int/1680084822
https://www.humanrights.ch/en/standards/ce-treaties/violence-against-women/
https://www.humanrights.ch/en/standards/ce-treaties/violence-against-women/
https://www.humanrights.ch/en/standards/ce-treaties/violence-against-women/
https://www.echr.coe.int/Pages/home.aspx?p=home
https://www.echr.coe.int/Pages/home.aspx?p=home
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en
https://www.echr.coe.int/Pages/home.aspx?p=home

All individuals, including children,
enjoy freedoms and rights recognised
by legal instruments (conventions,
treaties, declarations) on human
rights, in particular, the European
Union Charter of Fundamental Rights
(Charter of Nice) and the European
Convention of Human Rights
(ECHR).
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FUNDAMENTAL RIGHTS
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 They are called "first generation" rights and are considered
fundamental as their violation profoundly damages the person's life.

* They require States both not to interfere in the private sphere of the
individual, and to engage actively in an activity to secure the effective

enjoyment of a fundamental right

For example, the right to respect for family life (art. 8
ECHR) calls for States not to separate children from their
parents except when this is strictly necessary for the
protection of the offspring themselves, but also to take
measures to promote the development of relations
between parents and children supporting the non-
custodial parent in having access to his or her
child and
overcoming the unjustified opposition of the other parent



Right to respect for family life
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Everyone has the right to respect for “family life”
as experienced in practice

(for example, the child has the right to grow up in the family and to
maintain contact with both parents after their separation)

Reference articles: :

» Article 7 (right to respect for family life) Charter of Nice
» Article 8 (right to respect for family life) ECHR
e Articles 8 and 9 CRC
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The notion of “private life” developed by the case law of the
Court of Strasbourg is broad and includes many aspects of an
individual's identity
(for example, the physical and moral integrity of the person, the name,
image, privacy and protection of personal data)

~

* Article 7 (right to respect for private life) Charter of Nice
« Article 8 (right to respect for private life) ECHR
e Article 16 CRC

Reference articles:
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Different treatments based on gender, race, skin colour, ethnic or
social origin, genetic characteristics, language, beliefs or religion,
political or other opinions, belonging to a national minority, financial
situation, birth, disability, age or sexual orientation are considered
discriminatory and prohibited unless they serve a legitimate purpose

Reference articles:

« Article 7 (right to respect for private life), Articles 20 (equality before the law) and Article 21
(non-discrimination) Charter of Nice

» Article 14 ECHR; Article 1 of Protocol No. 12 of the ECHR (non-discrimination)

* Article E (non-discrimination) European Social Charter (ESC)

« Article 8 (right to respect for private life) ECHR

e Article2 CRC
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Principle of the best interests of the child gy

Children and young people have the right, being minors,
to benefit from special protection and therefore to benetfit
from differentiated treatment based on age

Reference article:

Article 3 CRC
EXAMPLE1
The judge asked to decide upon the custody of children after the separation / divorce of the parents
must decide solely on the basis of what is best for the child and not for the parents
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Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and give information and ideas
without interference by the public authority and regardless of borders.

(Article 10, paragraph 1 ECHR)

~

Reference articles:

e Article 11 and Article 24 paragraph 1 Charter of Nice
« Article 10 ECHR
» Article 12, paragraph 1 CRC
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"The child shall be provided the opportunity to be heard in any judicial and
administrative proceedings affecting the child, either directly, or through a
representative or an appropriate body, in a manner consistent with the
procedural rules of national law." (Article 12 CRC)

For more information on the
child's right to be heard, see the

contribution
Reference articles:

@ Unit 2 3 video Prof. Long
e Article 12 CRC

* Articles 3 and 6 European Convention on the Exercise of Children's Rights
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"States Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental violence,
injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including

sexual abuse" (Article 19, paragraph 1, International Convention on the Rights of the
Child - CRC)

Case Z. and Others
vs. U.K.

Reference articles:

Articles 2 (right to life), 3 (inhuman or degrading treatment) and 8 (physical integrity) ECHR; Protocol no. 1 to the
ECHR, article 2 (right to education)

Articles 7 (right to special protection against physical and moral hazards) and 17 (right to protection) European Social Charter
(CSE)

Convention on the protection of children against sexual exploitation and abuse (Lanzarote Convention).
Convention on preventing and combating violence against women and domestic violence (Istanbul Convention)

Directive on the fight against sexual abuse and sexual exploitation of children and child pornography (2011/93/EU)



EXAMPLE 2: Witnessing violence
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Violence does not only produce damage when it is acted out, but also when children become witnesses to it.

Watching, listening, experiencing anguish, being invested, infected and overwhelmed without being able to do
anything. It means exposing a child to any form of mistreatment, carried out through acts of physical, verbal,
psychological, sexual and economic violence, on reference figures or on other emotionally significant figures
within domestic and family environments. This is witnessing violence.

It is a phenomenon that is still submerged, almost "invisible", characterised by multiple signals, whose
effects can be devastating on the physical, cognitive and behavioural development of children

(Save the Children https:/ /www.savethechildren.it/campagne/abbattiamo-il-muro-del-silenzio)

Children who witness an act
of violence suffer it

https:/ /www.yvoutube.com/
watch?v=aNbVwD86]qU

Reference articles:
Article 19 CRC
Article 17 European Social Charter (ESC)

The story of a child witness
https:/ /www.voutube.com/watch?v=hYX8cRkiklE



https://www.savethechildren.it/campagne/abbattiamo-il-muro-del-silenzio
https://www.youtube.com/watch?v=aNbVwD86JqU
https://www.youtube.com/watch?v=aNbVwD86JqU
https://www.youtube.com/watch?v=hYX8cRkiklE

EXAMPLE 3 : Corporal punishment —e*

The following are considered to be corporal punishment:

. anﬁ/ punishment for which physical strength is used to inflict a certain level of pain or
affliction, no matter how slight

* equally cruel and degrading forms of non-physical punishment, for example, punishments
that aim to denigrate the child, humiliate him, diminish him, despise him, make him a
scapegoat, threaten him, scare him or taunt him (UN Committee on the Rights of the Child,
General Comment n. 8 of 2006)

Raise yvour hand against
smacking!

https:/ /www.youtube.com
/watch?v=FB6 Og-x6Cw

Reference articles:
Article 3 ECHR.

Articles 19, 28, paragraph 2, and 37 CRC



https://resourcecentre.savethechildren.net/library/general-comment-no-8-2006-right-child-protection-corporal-punishment-and-other-cruel-or
https://resourcecentre.savethechildren.net/library/general-comment-no-8-2006-right-child-protection-corporal-punishment-and-other-cruel-or
https://resourcecentre.savethechildren.net/library/general-comment-no-8-2006-right-child-protection-corporal-punishment-and-other-cruel-or
https://www.youtube.com/watch?v=FB6_Og-x6Cw
https://www.youtube.com/watch?v=FB6_Og-x6Cw

EXAMPLE 4 : Sexual abuse

It is considered “sexual abuse” to engage in sexual activities with a child where:

 use is made of coercion, force or threats; or abuse is made of a recognised position of
trust, authority or influence over the child, including within the family;

* abuse is made of a particularly vulnerable situation of the child, notably because of a
mental or physical disability or a situation of dependence.

(Article 18, paragraph 1, Convention of the Council of Europe on the protection of children from sexual
exploitation and sexual abuse - Lanzarote Convention)

You can’t touch here!
https:/ /www.yvoutube.com

/watch?v=ZNmu7plH5c8

Reference articles:
e Articles 32 and 34 CRC
 Lanzarote Convention



https://www.youtube.com/watch?v=ZNmu7plH5c8
https://www.youtube.com/watch?v=ZNmu7plH5c8

ECONOMIC, SOCIAL AND CULTURAL
RIGHTS
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They represent the so-called “second generation” rights that each state is called
upon to satisfy in order to overcome social inequalities, economic imbalances,
disadvantages caused by nature, age, etc.

Their concrete realisation (unfortunately!) takes place gradually and compatibly
with the economic-structural problems that every State faces.




"Health is a state of complete physical, mental and social well-being and not simply an
absence of disease or infirmity"

(World Health Organisation, 1948)

Reference articles:

Article 35 (access to health care) Charter of Nice

Article 25 Universal Declaration of Human Rights

Articles 24, 25 and 26 CRC

Article 2 (right to life) and article 3 (right to physical integrity) ECHR

Article 11 (right to health protection) and article 13 (right to social and medical assistance) European Social Charter (CSE)

Article 6 European Convention for the Protection of Human Rights and the Dignity of the Human Being with regard to the Applications of
the biology and medicine, so-called “Oviedo Convention”



Right to education
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"Everyone has the right to education. Education shall be free, at least in the elementary and fundamental
stages. Elementary education shall be compulsory. Technical and professional education shall be made
generally available and higher education shall be equally accessible to all on the basis of merit."

(Article 26, Universal Declaration of Human Rights)

The right to education does not just refer to the learning of basic school subjects but must be conceived in a
broader sense. Education must seek to foster the development of the child's personality, his mental and

physical qualities and attitudes. (Article 29 CRC)

Reference articles:

Article 14 Charter of Nice
Articles 28 and 29 CRC

Article 17 ECHR

Article 2 of Protocol No. 1 ECHR
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Foreword

This handbook on European law relating to the rights of the child is jointly
prepared by the European Union Agency for Fundamental Rights (FRA)
and the Council of Europe together with the Registry of the European Court
of Human Rights. It is the fourth in a series of handbooks on European law
jointly prepared by our organisations. Previous handbooks were dedicated
to European law relating to non-discrimination law, asylum, borders and
immigration, and data protection.

We embarked on this new joint project in the context of the celebrations of the
25" anniversary of the United Nations Convention on the Rights of the Child -
which all European states have ratified - to shed light on the role of European
legal standards in securing the enjoyment by children of their universal rights.

Children are full-fledged holders of rights. This handbook thus aims to raise
awareness and improve the knowledge of the legal standards that protect and
promote these rights in Europe. The Treaty on European Union (TEU) sets forth
the Union’s obligation to promote the protection of the rights of the child. The
Charter of Fundamental Rights of the European Union (EU), EU regulations and
directives, as well as the jurisprudence of the Court of Justice of the EU (CJEU),
have contributed to further determining the protection of the rights of children.
In the Council of Europe, a large number of conventions focus on specific as-
pects of the protection of the rights of the child, ranging from their rights and
safety in cyberspace to the adoption of children. These conventions contribute
to enriching the protection granted to children under the European Convention
on Human Rights and the European Social Charter, including the jurisprudence
of the European Court of Human Rights (ECtHR) and the decisions of the Euro-
pean Committee of Social Rights (ECSR).

This handbook is designed for non-specialist legal professionals, judges, public
prosecutors, child protection authorities, and other practitioners and organi-
sations responsible for ensuring the legal protection of the rights of the child.

We would like to thank Prof. Ton Liefaard, LL.M. Simona Florescu, JD. Margaret
Fine, Prof. Karl Hanson, Prof. Ursula Kilkelly, Dr. Roberta Ruggiero, Prof. Helen
Stalford and Prof. Wouter Vandenhole for their contribution in drafting this
handbook. We would also like to thank all those who provided input and
support throughout its preparation.

Snezana Samardzi¢-Markovi¢ Michael O’Flaherty

Director General of Democracy Director of the European Union
Council of Europe Agency for Fundamental Rights
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practices in the internal market

United Nations

United Nations High Commissioner for Refugees



How to use this handbook

This handbook provides an overview of the fundamental rights of children in
the European Union (EU) and the Council of Europe (CoE) member states. It is
broad in scope. It acknowledges children as beneficiaries of all human/funda-
mental rights, as well as subjects of special regulation given their specific char-
acteristics. Children’s rights is a cross-sectorial field of law. In this handbook the
emphasis is on the areas of law which are of specific importance to children.

This handbook is designed to assist legal practitioners who are not specialised
in the field of children’s rights. It is intended for lawyers, judges, prosecu-
tors, social workers and others working with national authorities, as well as
non-governmental organisations (NGOs) and other bodies that may be con-
fronted with legal questions relating to these subjects. It is a point of reference
on both EU and CoE law related to these subject areas, explaining how each
issue is regulated under EU law as well as under the European Convention on
Human Rights (ECHR), the European Social Charter (ESC) and other instruments
of the CoE. Each chapter first includes a single table of applicable law under the
two separate European legal systems. Then the law under each system is pre-
sented consecutively in relation to each topic covered. This allows the reader
to see where the two legal systems converge and where they differ. Where
relevant, there are also references to the United Nations (UN) Convention on
the Rights of the Child (CRC) and other international instruments.

Practitioners in non-EU states that are member states of the CoE and thereby
parties to the ECHR can access the information relevant to their own country
by going straight to the CoE sections. Practitioners in EU Member States will
need to use both sections as those states are bound by both legal orders. For
readers who need more information on a particular issue, a list of references to
more specialised material can be found in the ‘Further reading’ section of the
handbook.

ECHR law is presented through short references to selected European Court
of Human Rights (ECtHR) cases related to the handbook topic covered. These
have been chosen from existing ECtHR judgments and decisions on children’s
rights issues.

EU law is found in legislative measures that have been adopted, in relevant
provisions of the Treaties and in particular in the Charter of Fundamental Rights

13



Handbook on European law relating to the rights of the child

14

of the European Union, as interpreted in the case law of the Court of Justice
of the European Union (CJEU - known before December 2009 as the European
Court of Justice (EC))).
The case law described or cited in this handbook provides examples of an
important body of both ECtHR and CJEU case law. The handbook includes, as far
as possible given its limited scope and introductory nature, legal developments
until 1January 2015, although later developments have also been included
when possible.
The handbook includes an introductory chapter, which briefly explains the
role of the two legal systems as established by CoE and EU law, and contains
10 substantive chapters covering the following issues:

civil rights and freedoms;

equality;

personal identity issues;

family life;

alternative care and adoption;

child protection against violence and exploitation;

economic, social and cultural rights;

migration and asylum;

consumer and data protection;

children’s rights within criminal justice and alternative proceedings.
Each chapter covers a distinct subject while cross-references to other topics

and chapters provide a fuller understanding of the applicable legal framework.
Key points are presented at the beginning of each section.



Introduction to European
children’s rights law:
context and key principles

EU

Issues covered

CoE

Free Movement Directive
(2004/38/EC), Article 2 (2) (c)

Young Workers Directive
(94/33/EC), Article 3

Charter of Fundamental Rights,
Article 14 (2) (right to education)

Charter of Fundamental Rights,
Article 21 (non-discrimination)

Charter of Fundamental Rights,
Article 32 (prohibition of child
labour and protection of young
people at work)

Directive on combating the
sexual abuse and sexual ex-
ploitation of children and child
pornography (2011/93/EU)
Anti-Trafficking Directive
(2011/36/EU)

‘Child” as a holder Convention on Action against

of rights

Protection of
young people at
work

Right to receive
free compulsory
education
Prohibition of
discrimination on
grounds of age
Prohibition of
exploitative child
labour

Trafficking in Human Beings,
Article 4 (d)

Convention on the Protection of
Children against Sexual Exploita-
tion and Sexual Abuse (Lan-
zarote Convention), Article 3 (a)
ECtHR, Marckx v. Belgium,

No. 6833/74, 1979 (the applicant
child was six years old when the
Court delivered judgment)

ESC (revised), Article 7 (right of
children and young persons to
protection)

ESC (revised), Article 7 (right of
children and young persons to
protection)
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EU Issues covered CoE
Charter of Fundamental Rights, Protection of
Article 24 (rights of the child) children’s rights
Treaty on European Union, (general)

Article 3 (3)

Charter of Fundamental Rights, ~ Right to respect ECHR, Article 8 (right to respect

Article 7 (respect for private and ~ for private and  for private and family life)

family life) family life Convention on the Legal Status
of Children born out of Wedlock
Convention on the Adoption of
Children (revised)
Convention on Contact Concern-
ing Children
Convention on the Exercise of
Children’s Rights
ECtHR, Maslov v. Austria [GC],
No. 1638/03, 2008 (deportation
of the applicant, convicted of
criminal offences as a child)

CJEU, C-413/99, Baumbast and Freedom of

R v. Secretary of State for the movement

Home Department, 2002

CJEU, C-200/02, Kungian Cathe-

rine Zhu and Man Lavette Chen

v. Secretary of State for the

Home Department, 2004

CJEU, C-148/02, Carlos Garcia

Avello v. Belgian State, 2003

CJEU, (-310/08, London Borough

of Harrow v. Nimco Hassan Ibra-

him and Secretary of State for

the Home Department, 2010

CJEU, C-480/08, Maria Teixeira v.

London Borough of Lambeth and

Secretary of State for the Home

Department, 2010

This introductory chapter explains how children’s rights law has developed at
the European level, which key principles guide its application, and which key
aspects of children’s rights European law addresses. It sets the background for
the subject-specific analysis of the following chapters.
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11. Core concepts

Key point

- European children’s rights law builds on existing measures at the national and interna-
tional level.

111, Scope of European children’s rights law

In referring to ‘European children’s rights law’, the focus is on primary sources
of law (treaties, conventions, secondary legislation and case law) introduced
by the Council of Europe (CoE) and the European Union (EU). Where relevant,
reference is made to other European sources that influence the development
of European children’s rights law, including key policy documents, guidelines or
other non-binding/soft-law instruments.

Children are holders of rights, rather than just objects of protection. They are
beneficiaries of all human/fundamental rights and subjects of special regula-
tions, given their specific characteristics. Much European case law derives from
litigation initiated by parents or other legal representatives of children, given
the limited legal capacity of children. While this handbook aims to illustrate
how the law accommodates the specific interests and needs of children, it also
illustrates the importance of parents/quardians or other legal representatives
and makes reference, where appropriate, to where rights and responsibilities
are most prominently vested in children’s carers. In such instances, the United
Nations (UN) Convention on the Rights of the Child (CRC)" approach is adopted,
namely that parental responsibilities need to be exercised with the best inter-
ests of the child as their primary concern and in a manner consistent with the
evolving capacities of the child.

11.2. ‘Child’ as a holder of rights

Under international law, the CRC establishes in its Article 1 that “a child means
every human being below the age of eighteen years”. This is the legal parame-
ter currently used, also in Europe, to define what a child is.

1 UN, General Assembly (1989), Convention on the Rights of the Child, 20 November 1989.
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Under EU law, there is no single, formal definition of ‘child” set out in any of
the treaties, their subordinate legislation or case law. The definition of a child
can vary considerably under EU law, depending on the regulatory context. For
example, EU law governing the free movement rights of EU citizens and their
family members defines ‘children’ as “direct descendants who are under the
age of 21 or are dependent”,? essentially endorsing a biological and economic
notion as opposed to one based on minority.

Some EU laws ascribe different rights to children according to their age.
Directive 94/33/EC on the protection of young people at work (Young Workers
Directive),® for example, which regulates children’s access to and conditions
of formal employment across the EU Member States, distinguishes between
‘young people’ (a blanket term for all persons under the age of 18 years),
‘adolescents’ (any young person of at least 15 years of age, but less than
18 years of age - who is no longer subject to compulsory full-time schooling)
and ‘children’ (defined as those under the age of 15 - who are largely
prohibited from undertaking formal employment).

Other areas of EU law, particularly those areas in which EU action complements
that of Member States (such as social security, immigration and education), de-
fer to national law to determine who is a child. In these contexts the CRC defi-
nition is generally adopted.

Under CoE law, most instruments relating to children adopt the CRC definition
of a child. Examples include Article 4 (d) of the Council of Europe Convention on
Action against Trafficking in Human Beings* or Article 3 (a) of the Council of Eu-
rope Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse (Lanzarote Convention).®

2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Regulation (EEC) No. 1612/68 and repealing Direc-
tives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC, 0J L 158, 30 April 2004 and ) L 158, 29 April 2004, Art. 2 (2) (c).

3 Directive 94/33/EC of 20 August 1994 on the protection of young people at work,
0J 1994 L 216, Art. 3.

4 Council of Europe, Convention on Action against Trafficking in Human Beings, CETS No. 197,
15 May 2005.

5 Council of Europe, Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse, CETS No. 201, 25 October 2007.
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The European Convention on Human Rights (ECHR) does not contain a defini-
tion of a child, but its Article 1 obliges states to secure Convention rights to
“everyone” within their jurisdiction. Article 14 of the ECHR guarantees the en-
joyment of the rights set out in the Convention “without discrimination on any
ground”, including grounds of age.¢ The European Court of Human Rights (EC-
tHR) has accepted applications by and on behalf of children irrespective of their
age.’ Inits jurisprudence, it has accepted the CRC definition of a child,® endors-
ing the “below the age of 18 years” notion.

The same applies to the European Social Charter (ESC) and its interpretation by
the European Committee of Social Rights (ECSR).?

1.2. Background to European children’s
rights law

The majority of European children’s rights law to date has been developed by
the EU and the CoE. In addition to the UN, other international institutions, such
as the Hague Conference on Private International Law, have also adopted im-
portant instruments that continue to inform the development of European law.
Although these international frameworks have operated separately from one
another, links are increasingly being drawn between them. Inter-institutional
cooperation is particularly strong between the CoE and the EU.

6  ECtHR, Schwizgebel v. Switzerland, No. 25762/07,10 June 2010. See also FRA and ECtHR (2010),
p. 102.

7  See, for example, ECtHR, Marckx v. Belgium, No. 6833/74, 13 June 1979, where the applicant
child was six years old when the Court delivered the judgment.

8  ECtHR, Guvec v. Turkey, No. 70337/01, 20 January 2009; ECtHR, Coselav v. Turkey, No. 1413/07,
9 October 2012.

9  ECSR, Defence for Children International (DCI) v. the Netherlands, No. 47/2008, 20 Octo-
ber 2009, para. 25.

10  See, for instance, Chapter 5, which illustrates how EU family law regulating cross-border child
abduction works with the Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction (Hague Child Abduction Convention).
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1.21. European Union: development of children’s
rights law and the areas of protection
covered

In the past, children’s rights developed in the EU in a piecemeal fashion.
Historically, European child law was largely aimed at addressing specific
child-related aspects of broader economic and politically driven initiatives,
for example in the field of consumer protection™ and the free movement of
persons.”” More recently, however, children’s rights have been addressed as
part of a more coordinated EU agenda, based on three key milestones:

the introduction of the Charter of Fundamental Rights of the European
Union;

the entry into force of the Treaty of Lisbon in December 2009;

the adoption of the European Commission Communication on a special
place for children in EU external action, and of the Council EU Guidelines for
the promotion and protection of the rights of the child.

The first milestone was the introduction of the EU Charter of Fundamental
Rights in 2000.® With the entry into force of the Treaty of Lisbon, on 1 Decem-
ber 2009, the Charter enjoys the same legal status as the EU treaties (Article 6
of the Treaty on European Union (TEU)). It obliges the EU and its Member States
to protect the rights enshrined in it when implementing EU law. The EU Char-
ter of Fundamental Rights contains the first detailed references to children’s
rights at the EU constitutional level, including through the recognition of chil-
dren’s right to receive free compulsory education (Article 14 (2)), a prohibition
of discrimination on grounds of age (Article 21), and a prohibition of exploit-
ative child labour (Article 32). Significantly, the Charter contains a dedicated
provision on children’s rights (Article 24). This articulates three key children’s
rights principles: the right to express their views freely in accordance with their
age and maturity (Article 24 (1)); the right to have their best interests taken as

11 For example, Directive 2009/48/EC of the European Parliament and of the Council of
18 June 2009 on the safety of toys, 0) 2009 L 170, which enforces safety measures for chil-
dren’s toys.

12 For example, Directive 2004/38/EC.
13 EU (2012), Charter of Fundamental Rights of the European Union, O) 2012 C 326.
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a primary consideration in all actions relating to them (Article 24 (2)); and the
right to maintain on a regular basis a personal relationship and direct contact
with both parents (Article 24 (3)).

The second key milestone was the Lisbon Treaty, which, as noted above,
entered into force on 1 December 2009." This instrument made important
institutional, procedural and constitutional changes to the EU by amending
the TEU and the former European Community Treaty (now the Treaty on the
Functioning of the European Union (TFEU)).” These changes enhanced the EU’s
potential to advance children’s rights, not least by identifying the “protection
of the rights of the child” as a general stated objective of the EU (Article 3 (3)
of the TEU) and as an important aspect of the EU’s external relations policy
(Article 3 (5) of the TEU). More specific references to children are included
within the TFEU as well, enabling the EU to enact legislative measures aimed
at combating sexual exploitation and human trafficking (Article 79 (2) (d) and
Article 83 (1)).

This has led to the adoption of the directives on combating child sexual abuse,
child sexual exploitation and child pornography,® and on preventing and com-
bating trafficking in human beings and protecting its victims,” which also con-
tain provisions addressing specific needs of child victims. The more recent di-
rective establishing minimum standards on the rights, support and protection
of victims of crime similarly devotes many of its provisions to children.

The third important milestone occurred at a more strategic, policy level,
initially in the context of the EU’s external cooperation agenda and latterly
in relation to internal issues. Specifically, the Council of the EU adopted
‘EU Guidelines for the promotion and protection of the rights of the child"™®
and the European Commission adopted its Communication on A special place

14 EU (2007), Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, signed at Lisbon, 0) 2007 C 306, pp. 1-271.

15  See consolidated versions of European Communities (2012), Treaty on European Union (TEU)
and Treaty on the Functioning of the European Union (TFEU), 0) 2012 C 326.

16 Directive 2011/93/EU, 0) 2011 L 335, p. 1.
17 Directive 2011/36/EU, 0J 2011L 101, p. 1.
18 Directive 2012/29/EU, 0) 2012 L 315, p. 57.

19  Council of the European Union (2007), EU Guidelines for the promotion and protection of the
rights of the child, Brussels, 10 December 2007.
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for children in EU external action?® to mainstream children’s rights into all
EU activities with non-EU Member States. Similarly, in 2011, the European
Commission adopted the EU Agenda for the rights of the child, setting out key
priorities for the development of children’s rights law and policy across the
EU Member States.?” The agenda also included the targeting of the legislative
processes relevant to child protection, such as the aforementioned adoption of
the directive on victim’s rights.

Most recently, this has been complemented with the Commission’s adoption
of a comprehensive strategy to support Member States in addressing poverty
and social exclusion through a range of early-years interventions (for children
of pre-school and primary school age).?? While this particular initiative, like the
agenda, is not legally binding, both are significant insofar as they establish the
blueprint for the EU’s normative and methodological approach to children’s
rights law - a blueprint that is firmly associated with the CRC and located with-
in an ethic of child protection, participation and non-discrimination.

The EU may legislate only where it has been given competence under the
treaties (Articles 2 to 4 of the TFEU). As children’s rights is a cross-sectorial
field, EU competence needs to be determined on a case-by-case basis. To date,
areas relevant for children’s rights where the EU has extensively legislated are:
- data and consumer protection;

- asylum and migration;

- cooperation in civil and criminal matters.

Articles 6 (1) of the TEU and 51 (2) of the EU Charter of Fundamental Rights

provide that the Charter does not extend the competences of the EU, nor does
it modify or establish a new power or task for the EU. The Charter provisions

20 European Commission (2008), A special place for children in EU external action: Communication
from the Commission to the Council, the European Parliament, the European Economic
And Social Committee and the Committee of the Regions, COM (2008) 55 final, Brussels,
5 February 2008.

21 European Commission (2011), An EU agenda for the rights of the child: Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Com-
mittee and the Committee of the Regions, COM (2011) 0060 final, Brussels, 15 February 2011.

22 European Commission (2013), Investing in children: breaking the cycle of disadvantage, Recom-
mendation 2013/112/EU, Brussels.
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are addressed to the EU institutions and to Member States only when they are
implementing EU law. While always binding on the EU, the Charter provisions
become legally binding for the Member States only where they act within the
scope of EU law.

Each of the following chapters includes a brief overview of the EU’s compe-
tence in areas dealt with under the respective chapter.

1.2.2. Council of Europe: development of children’s
rights law and the areas of protection
covered

In contrast to the EU, ever since its establishment, the CoE has a clear mandate
to protect and promote human rights. Its primary human rights treaty, ratified
by all CoE member states, is the Convention for the Protection of Human Rights
and Fundamental Freedoms, or European Convention on Human Rights (ECHR),
which contains specific references to children. The main ones are as follows:
Article 5 (1) (d) provides for the lawful detention of a child for the purposes
of educational supervision; Article 6 (1) restricts the right to a fair and public
hearing where this is in the interest of juveniles; Article 2 of Protocol No. 1 pro-
vides for the right to education and requires states to respect parents’ religious
and philosophical convictions in the education of their children. Moreover, all
the other general provisions of the ECHR are applicable to everyone, includ-
ing children. Some have been shown to have particular relevance to children,
namely Article 8, which guarantees the right to respect for private and family
life, and Article 3, which prohibits torture, inhuman and degrading treatment
and punishment. By using interpretative approaches that focus on the positive
obligations inherent in the ECHR provisions, the ECtHR has developed a large
body of case law dealing with children’s rights, including frequent references
to the CRC. That said, the ECtHR analyses applications on a case-by-case basis
and therefore does not offer a comprehensive overview of children’s rights un-
der the ECHR.

The CoE’s other main human rights treaty, the European Social Charter (ESC? -
revised in 19962%), provides for the protection of social rights, with specific

23 Council of Europe, European Social Charter, CETS No. 35, 18 October 1961.
24 Council of Europe, European Social Charter (revised), CETS No. 163, 3 May 1996.
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provision for children’s rights. It contains two provisions of particular impor-
tance for children’s rights. Article 7 sets out the obligation to protect children
from economic exploitation. Article 17 requires states to take all appropriate
and necessary measures designed to ensure that children receive the care,
assistance, education and training they need (including free primary and sec-
ondary education), to protect children and young persons from negligence, vi-
olence or exploitation and to provide protection for children deprived of their
family’s support. Implementation of the ESC is overseen by the European Com-
mittee of Social Rights (ECSR), which is composed of independent experts who
rule on the conformity of national law and practice with the ESC either by way
of a collective complaints procedure or a national reporting procedure.

In addition, the CoE has adopted a number of treaties that address a range of
specific children’s rights issues. These include the:

- Convention on the Legal Status of Children born out of Wedlock;?*
- Convention on the Adoption of Children, revised in 2008;%

- Convention on Contact Concerning Children;?’

- Convention on the Exercise of Children’s Rights;?®

- Council of Europe Convention on Protection of Children against Sexual
Exploitation and Sexual Abuse (Lanzarote Convention).?®

Finally, at the policy level it is important to note that in 2006, the CoE launched
its programme ‘Building a Europe for and with Children’ - a transversal plan
of action for addressing children’s rights issues, including the adoption of

25 Council of Europe, European Convention on the Legal Status of Children born out of Wedlock,
CETS No. 85, 15 October 1975.

26 Council of Europe, Convention on the Adoption of Children (Revised), CETS No. 202,
27 November 2008.

27  Council of Europe, Convention on Contact concerning Children, CETS No. 192, 15 May 2003.

28 Council of Europe, European Convention on the Exercise of Children’s Rights, CETS No. 160,
25 January 1996.

29 Council of Europe, Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse, CETS No. 201, 25 October 2007.
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standard setting instruments across a range of areas. Current priorities are
focused on four key areas:?'

- promoting child-friendly services and systems;

- eliminating all forms of violence against children;

- guaranteeing the rights of children in vulnerable situations;

- promoting child participation.

The principal aim of the CoE’s children’s rights programme is to support the
implementation of international standards in the field of children’s rights by
all CoE member states, and in particular to promote the implementation of the
CRC, highlighting its main principles: non-discrimination, the right to life and
development, the best interests of the child as a primary consideration for de-
cision-makers, and the right of children to be heard.*

The programme has overseen the adoption of several children’s rights
instruments offering practical guidance to complement binding European legal
measures, including:

- Guidelines on child-friendly justice;*

- Guidelines on child-friendly healthcare;

- Recommendation on integrated national strategies for the protection of
children from violence;?*

30 For more information, see http://www.coe.int/t/dg3/children/.

31 Council of Europe, Committee of Ministers (2011), Council of Europe Strategy for the Rights of
the Child (2012-2015), CM (2011)171 final, 15 February 2012.

32 Ibid.

33 Council of Europe, Committee of Ministers (2010), Guidelines on child friendly justice,
17 November 2010.

34 Council of Europe, Committee of Ministers (2011), Guidelines on child-friendly health care,
21 September 2011.

35  Council of Europe, Committee of Ministers (2009), Recommendation CM/Rec(2009)10 of the
Committee of Ministers to member states on integrated national strategies for the protection
of children from violence, 18 November 2009.
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- Recommendation on children’s rights and social services friendly to chil-
dren and families;3®¢

- Recommendation on participation of children and young people under the
age of 18.3

In doing so, the programme has ensured that Europe is at the heart of
standard-setting in children’s rights and has also led the way, through various
means, to ensure that children’s voices are central to that process. The
programme also aims to support the implementation of the ECHR and of the
ESC and to promote other existing CoE legal instruments in relation to childhood
(participation, protection and rights), youth and family.?®

1.3. European children’s rights law and the
UN Convention on the Rights of
the Child

Key point

- European children’s rights law is largely based on the UN Convention on the Rights of
the Child (CRC).

The fact that all EU and CoE member states are parties to the CRC gives the CRC
important standing at the European level. It effectively imposes common legal
obligations on European states with a knock-on effect on the way European
institutions develop and apply children’s rights.

In this way, the CRC has become the touchstone for the development of European
children’s rights law, with the result that the CoE and the EU increasingly draw on
its influence. In particular, the integration of CRC principles and provisions into

36 Council of Europe, Committee of Ministers (2011), Recommendation Rec (2011)12 on children’s
rights and social services friendly to children and families, 16 November 2011.

37  Council of Europe, Committee of Ministers (2012), Recommendation Rec(2012)2 on the partici-
pation of children and young people under the age of 18, 28 March 2012.

38 Council of Europe, Committee of Ministers (2011), Council of Europe Strategy for the Rights of
the Child (2012-2015), CM (2011)171 final, 15 February 2012.
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binding instruments and case law at the European level gives the CRC greater
force, and opens up more effective channels of enforcement for those seeking
to invoke children’s rights in Europe. Specific examples of this are provided
throughout this handbook.

The EU is not and cannot become a party to the CRC, since there is no legal
mechanism within the CRC to allow entities other than states to accede to it.
However, the EU relies on “general principles of EU law” (written and unwrit-
ten principles drawn from the common, constitutional traditions of the Mem-
ber States) to supplement and quide interpretations of the EU Treaties (Arti-
cle 6 (3) of the TEU). Court of Justice of the European Union (CJEU) rulings have
confirmed that any obligation arising from EU membership should not conflict
with Member States’ obligations derived from their domestic constitutions and
international human rights commitments.?® As all EU Member States have rat-
ified the CRC, the EU is bound to adhere to the principles and provisions en-
shrined therein, at least in relation to matters that fall within the scope of the
EU’s competence (as defined by the EU treaties).

This obligation is reinforced by other EU treaties and in particular by the
EU Charter of Fundamental Rights. Article 24 of the Charter is directly inspired
by CRC provisions, including some that have acquired the rank of ‘CRC princi-
ples’, notably the best interests of the child principle (Article 3 of the CRC), the
child participation principle (Article 12 of the CRC) and the child’s right to live
with and/or enjoy a relationship with his or her parents (Article 9 of the CRC).

The importance of the CRC in guiding the development of EU children’s rights
is expressed in the Commission’s Agenda for the Rights of the Child, which as-
serts that “the standards and principles of the UNCRC must continue to guide
EU policies and actions that have an impact on the rights of the child”.#° In this
spirit, child-related legislative instruments, almost without exception, are ac-
companied by either explicit reference to the CRC or more implicit reference
to children’s rights principles, such as ‘best interests’, the child’s right to par-
ticipate in decisions that affect him or her, or the right to be protected from
discrimination.

39  For example CJEU, C-4/73, ). Nold, Kohlen- und Baustoffgroshandlung v. Commission of the
European Communities, 14 May 1974.

40 European Commission (2011), An EU Agenda for the Rights of the Child, COM (2011) 0060 final,
Brussels.
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The CoE, similarly to the EU, is not as an organisation legally bound to the CRC,
although all CoE member states are individual parties to this convention. Nev-
ertheless, the ECHR cannot be interpreted in a vacuum, but must instead be
interpreted in harmony with the general principles of international law. Any
relevant rules of international law applicable in the relations between the
States Parties to the ECHR should be taken into account, in particular the rules
concerning the universal protection of human rights. The obligations that the
ECHR lays on its States Parties in the field of children’s rights more specifically
must be interpreted in light of the CRC.*' The ECSR has also explicitly referred
to the CRCin its decisions.*> Moreover, the standard-setting and treaty-making
activities of the CoE are influenced by CRC principles and provisions. For exam-
ple, the Guidelines on child friendly justice® are directly informed by a range of
CRC provisions, not to mention the accompanying General Comments of the UN
Committee on the Rights of the Child.*

1.4. Role of the European courts in
interpreting and enforcing European
children’s rights

1.4.1. The Court of Justice of the European Union

The CJEU issues decisions regarding many types of legal actions. In children’s
rights cases, the CJEU has so far mainly reviewed preliminary references (Arti-
cle 267 of the TFEU).** These are procedures where a national court or tribunal
asks the CJEU for an interpretation of primary EU law (i.e. treaties) or secondary

41 ECtHR, Harroudj v. France, No. 43631/09, 4 October 2012, para. 42.

42 ECSR, World Organisation against Torture (OMCT) v. Ireland, Complaint No. 18/2003, 7 De-
cember 2004, paras. 61-63; ECSR, Defence for Children International (DCI) v. the Netherlands,
Complaint No. 47/2008, 20 October 2009.

43 Council of Europe, Committee of Ministers (2010), Guidelines on child friendly justice,
17 November 2010.

44 See UN, Committee on the Rights of the Child (2007), General Comment No. 10 (2007): Chil-
dren’s rights in juvenile justice, CRC/C/GC/10, 25 April 2007; UN, Committee on the Rights of the
Child (2009), General Comment No. 12 (2009): The right of the child to be heard, CRC/C/GC/12,
1July 2009; and UN, Committee on the Rights of the Child (2013), General Comment No. 14
(2013) on the right of the child to have his or her best interest taken as a primary consideration
(art.3, para.1), CRC/C/GC/14, 29 May 2013.

45 The only exception is an action for annulment: CJEU, C-540/03, European Parliament v. Council
of the European Union [GC], 27 June 2006.
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EU law (i.e. decisions and legislation) that is of relevance to a national case
pending before that national court or tribunal.

Until recent years, the CJEU had only adjudicated a few children’s rights cases.
With the adoption of more explicit children’s rights legislative measures and
a more prominent children’s rights agenda, however, it is likely that children’s
rights will feature more regularly on the CJEU’s listings in the future.

The CJEU has delivered most of its judgments concerning children’s rights in the
context of free movement and EU citizenship - areas in which the EU has en-
joyed long-standing competence. Here the CJEU has expressly acknowledged
that children enjoy the benefits associated with EU citizenship in their own
right, thereby extending independent residence as well as both social and edu-
cational entitlement to children, on grounds of EU nationality.*¢

There is only one instance in which the CJEU directly used the CRC to determine
how EU law should be interpreted in relation to children, namely in the Dynamic
Medien GmbH v. Avides Media AG case. This case concerns the lawfulness of
German labelling restrictions on imported DVDs and videos, which were already
subject to similar controls in the United Kingdom. The CJEU concluded that
the German labelling checks constituted a lawful restriction of the EU’s free
movement of goods provisions (which otherwise preclude double regulatory
processes of this nature), given that they aimed to protect the welfare of
children. The CJEU supported its decision by reference to Article 17 of the CRC,
which encourages signatory states to develop appropriate guidelines for the
protection of children from media-generated information and material injurious
to their well-being.” Requirements of proportionality apply, however, with
regard to the examination procedures established to protect children, which
should be readily accessible, and possible to complete within a reasonable
period.*®

46 See (JEU, -413/99, Baumbast and R v. Secretary of State for the Home Department, 17 Septem-
ber 2002; CJEU, C-200/02, Kungian Catherine Zhu and Man Lavette Chen v. Secretary of State for
the Home Department, 19 October 2004; CJEU, C-148/02, Carlos Garcia Avello v. Belgian State,

2 October 2003; CJEU, C-310/08, London Borough of Harrow v. Nimco Hassan Ibrahim and Secre-
tary of State for the Home Department [GC], 23 February 2010; CJEU, C-480/08, Maria Teixeira
v. London Borough of Lambeth and Secretary of State for the Home Department, 23 Febru-

ary 2010. These cases are revisited in Chapters 8 and 9.

47  (JEU, (-244/06, Dynamic Medien Vertriebs GmbH v. Avides Media AG, 14 February 2008, pa-
ras. 42 and 52.

48 Ibid., paras. 49 and 50.
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In other cases, the CJEU has alluded to general children’s rights principles also
encapsulated in CRC provisions (such as the child’s best interests and the right
to be heard) to inform its judgments, particularly in the context of cross-border
child abduction cases.*

That aside, the EU has traditionally been circumspect in attaching decisive force
to the CRC, particularly in more politically sensitive areas such as immigration
control, *° although this is changing in recent jurisprudence, as discussed in
the chapters that follow. Since the adoption of the EU Charter of Fundamental
Rights, CJEU references to its articles on children’s rights often resonate with
references to the CRC, given the similarity between provisions.

1.4.2. The European Court of Human Rights

The ECtHR mainly decides on individual applications lodged in accordance with
Articles 34 and 35 of the ECHR. ECtHR jurisdiction extends to all matters con-
cerning the interpretation and application of the ECHR and its Protocols (Arti-
cle 32 of the ECHR).

In contrast to the CJEU, the ECtHR has a vast jurisprudence on children’s rights.
Although many cases under Article 8 of the ECHR on the right to respect for
private and family life are considered from a parents’ rather than children’s
rights perspective, cases under other substantive provisions do not necessar-
ily involve parents and have a clearer focus on the rights of the children con-
cerned, such as the right to protection from inhuman and degrading treatment
(Article 3 of the ECHR) or the right to a fair trial (Article 6 of the ECHR).

Although the ECtHR often refers to the CRC when addressing claims pursued
either by or on behalf of children, it does not systematically attach decisive
weight to it. In some cases, the children’s rights principles, as articulated by the
CRC, have had a profound influence on the ECtHR's reasoning, notably as con-
cerns the Court’s interpretation of Article 6 of the ECHR (right to a fair trial) in
relation to the treatment of children in conflict with the law (see Chapter 11). In
other areas, the approach of the ECtHR may vary slightly from that of the CRC,

49 (JEU, (-491/10 PPU, Joseba Andoni Aguirre Zarraga v. Simone Pelz, 22 December 2010. See
further Chapter 5.

50 (JEU, (-540/03, European Parliament v. Council of the European Union [GC], 27 June 2006.
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for example as regards hearing children in court (see Chapter 2). And in some
cases, the ECtHR has explicitly relied on the CRC.

Example: Maslov v. Austria® concerns the deportation of the applicant,
who had been convicted of a number of criminal offences as a minor. The
ECtHR held that where expulsion measures against a juvenile offender
were concerned, the obligation to take the best interests of the child into
account included an obligation to facilitate the child’s reintegration, in line
with Article 40 of the CRC.In the ECtHR’s view, reintegration would not be
achieved by severing the child’s family or social ties through expulsion.*?
The CRC is thus one of the grounds used to find that the expulsion was
a disproportionate interference with the applicant’s rights under Article 8
of the ECHR (respect for family life).

1.5. European Committee of Social Rights

The ECSR comprises 15 independent and impartial experts who rule on the
conformity of national law and practice with the ESC, either through the col-
lective complaints procedure or the national reporting procedure.>? Designated
national and international organisations can engage in collective complaints
against states that are party to the ESC and have accepted the complaints pro-
cedure. To date, complaints have involved whether states have violated chil-
dren’s rights under the ESC on issues including the economic exploitation of
children,** the physical integrity of children,* the health rights of migrant chil-
dren® and access to education by children with disabilities.”

51  ECtHR, Maslov v. Austria [GC], No. 1638/03, 23 June 2008.
52 Ibid., para. 83.

53  For more information, see the ECSR website: www.coe.int/t/dghl/monitoring/socialcharter/
ECSR/ECSRdefault_en.asp.

54 ESCR, International Commission of Jurists (ICJ) v. Portugal, Complaint No. 1/1998,
9 September 1999.

55 ESCR, World Organisation Against Torture (OMCT) v. Greece, Complaint No. 17/2003,
7 December 2004.

56 ESCR, Defence for Children International (DCl) v. Belgium, Complaint No. 69/2011,
23 October 2012.

57  ECSR, Mental Disability Advocacy Center (MDAC) v. Bulgaria, Complaint No. 41/2007,
3 June 2008, para. 35.
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Example: In International Commission of Jurists (ICJ) v. Portugal, *8 it was
alleged that although Portuguese legislation respected the minimum age
of 15 years for admission to employment established by Article 7 (1) of
the ESC, it was not adequately enforced. The ECSR held that the aim and
purpose of the ESC was to protect rights not only in theory but also in fact,
and thus that legislation must be applied effectively. Noting that a large
number of children were employed illegally in Portugal, it found this situa-
tion to be in violation of Article 7 (1) of the ESC.

58 ESCR, International Commission of Jurists (ICJ) v. Portugal, Complaint No. 1/1998,
9 September 1999.
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Basic civil rights
and freedoms

EU Issues covered CoE
Charter of Fundamental Freedom of ECHR, Articles 9 (freedom of religion)
Rights, Articles 10 (free- thought, con-  and 14 (prohibition of discrimination);
dom of religion) and 14 science and Article 2 of Protocol No. 1 (right of
(right to education) religion parents to ensure teaching of their

children in conformity with their
convictions)

ECtHR, Dogru v. France, No. 27058/05,
2008 (wearing of Islamic headscarf at
a state secondary school)

ECtHR, Kervanci v. France,

No. 31645/04, 2008 (wearing of Islamic
headscarf at a state secondary school)
ECtHR, Grzelak v. Poland, No. 7710/02,
2010 (alternatives to religious educa-
tion in primary and secondary schools)
ECtHR, Lautsi and Others v. Italy [GC],
No. 30814/06, 2011 (display of crucifix-
es in state schools)

Charter of Fundamental Freedom of ECHR, Article 10 (freedom of
Rights, Article 11 (free- expression and  expression)
dom of expression) information  gctHR, Handyside v. the United King-

dom, No. 5493/72, 1976 (banning of
a book for children)

ECtHR, Gaskin v. the United Kingdom,
No. 10454/83, 1989 (access to case-file
kept during childhood)
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EU Issues covered CoE
Charter of Fundamental ~ Right to be heard ECHR, Article 6 (fair trial)
Rights, Article 24 (rights European Convention on the Exercise of
of the child) Children’s Rights, Articles 3, 4, 6 and 7
CJEU, C-491/10 PPU, ECtHR, Sahin v. Germany [GC],
Joseba Andoni Aguirre No. 30943/96, 2003 (hearing a child in
Zarraga v. Simone Pelz, court in access proceedings)

2010 (right to be heard,
international child

abduction)

Charter of Fundamental  Right to freedom ECHR, Article 11 (freedom of peaceful
Rights, Article 12 (free- of assembly and assembly and association)

dom of assembly and of association  EctHR Christian Democratic People’s
association) Party v. Moldova, No. 28793/02, 2006

(attending gatherings in public space)

All persons enjoy the civil rights and freedoms laid down in various instruments,
most notably the EU Charter of Fundamental Rights and the European
Convention on Human Rights (ECHR) as interpreted by the European Court of
Human Rights (ECtHR). Other than the Charter, no EU legal instrument deals
specifically with the civil rights discussed in this chapter as they apply to
children. At CoE level, however, the scope and interpretation of these civil rights
have been developed extensively over the years, in particular through ECtHR
case law.

This chapter presents an overview of the freedoms listed in Title Il of the EU
Charter of Fundamental Rights insofar as they have an impact on children’s
rights. It analyses the right of the child to freedom of thought, conscience and
religion (Section 2.1), to freedom of expression and information (Section 2.3),
the child’s right to be heard (Section 2.4), and the right to freedom of assembly
and of association (Section 2.5).
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http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d53f28507e58f44d00b4d6c1b6f59cbb63.e34KaxiLc3eQc40LaxqMbN4ObhaKe0?text=&docid=83464&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=72181
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http://hudoc.echr.coe.int/eng?i=001-61194
http://hudoc.echr.coe.int/eng?i=001-72346
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Basic civil rights and freedoms

21. Freedom of thought, conscience and
religion

Key points

- Freedom of thought, conscience and religion, as guaranteed under the EU Charter of
Fundamental Rights and the ECHR, includes the right to change religion or belief and the
freedom to manifest religion or belief in worship, teaching, practice and observance.

- Parents have the right to ensure the education and teaching of their children in con-
formity with their religious, philosophical and pedagogical convictions.

- Parents have the right and duty to provide direction to the child in the exercise of the
child’s right to freedom of thought, conscience and religion in a3 manner consistent
with the evolving capacities of the child.

211. The child’s right to freedom of religion

Under EU law, Article 10 of the EU Charter of Fundamental Rights guarantees to
everyone the freedom of thought, conscience and religion. This right includes the
freedom to change one’s religion or belief and the freedom, either alone or in com-
munity with others and in public or in private, to manifest one’s religion or belief in
worship, teaching, practice and observance. The right to conscientious objection is
recognised in accordance with the national laws (Article 10 (2) of the Charter).

Under CoE law, Article 9 of the ECHR provides the right to freedom of thought,
conscience and religion. Three dimensions of the right to freedom of religion
have been distilled from the ECtHR'’s case law: the internal dimension; the free-
dom to change one’s religion or belief; and the freedom to manifest one’s reli-
gion or belief. The first two dimensions are absolute, and states may not limit
them under any circumstance.*® The freedom to manifest one’s religion or be-
lief may be limited if such limitations are prescribed by law, pursue a legitimate
aim and are necessary in a democratic society (Article 9 (2) of the ECHR).

In its case law, the ECtHR has dealt with children’s freedom of thought, conscience
and religion, mainly in relation to the right to education and the state school sys-
tem. A topic of much public debate in European countries is religion in schools.

59 ECtHR, Darby v. Sweden, No. 11581/85, 23 October 1990.
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Example: The cases of Dogru v. France and Kervanci v. France®® concern
the exclusion from the first year of a French state secondary school of
two girls, aged 11 and 12 years, as a result of their refusal to remove their
headscarves during physical education classes. The ECtHR observed that
the purpose of the restriction on the applicants’ right to manifest their
religious convictions was to adhere to the requirements of secularism in
state schools. According to the national authorities, wearing a veil, such as
the Islamic headscarf, was incompatible with sports classes for health and
safety reasons. The ECtHR deemed this reasonable, as the school balanced
the applicants’ religious convictions against the requirements of protect-
ing the rights and freedoms of others and the public order. Accordingly, it
concluded that the interference with the freedom of the pupils to manifest
their religion was justified and proportionate to the aim pursued. It there-
fore found no violation of Article 9 of the ECHR.

Example: The case Grzelak v. Poland®' concerns the failure to provide a pu-
pil excused from religious instruction with ethics classes and associated
marks. During his entire schooling at primary and secondary level (be-
tween the ages of seven and 18 years), the applicant did not receive reli-
gious instruction, in conformity with the wishes of his parents, who were
declared agnostics. As too few pupils were interested, no class in ethics
was ever organised, and he received school reports and certificates that
contained a straight line instead of a mark for ‘religion/ethics’. According to
the ECtHR, the absence of a mark for ‘religion/ethics’ on the boy’s school
reports fell within the ambit of the negative aspect of freedom of thought,
conscience and religion, as the reports could point to his lack of religious
affiliation. It therefore amounted to a form of unwarranted stigmatisation.
The difference in treatment between non-believers who wished to fol-
low ethics classes and pupils who followed religious classes was thus not
objectively and reasonably justified, nor was there a reasonable relation-
ship of proportionality between the means used and the aim pursued. The
state’s margin of appreciation was exceeded in this matter, as the very
essence of the applicant’s right not to manifest his religion or convictions
was infringed, in violation of Article 14 of the ECHR taken in conjunction
with Article 9 of the ECHR.

60

61

ECtHR, Dogru v. France, No. 27058/05, 4 December 2008; ECtHR, Kervanci v. France,
No. 31645/04, 4 December 2008 (available in French).

ECtHR, Grzelak v. Poland, No. 7710/02, 15 June 2010.
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2.2. Parents’ rights and the freedom of
religion of their children

The rights of parents in the context of the freedom of religion of their children
are addressed differently in European law compared to the CRC.

Under EU law, due respect must be given to the right of parents to ensure the
education and teaching of their children in conformity with their religious, phil-
osophical and pedagogical convictions, in particular in the context of the free-
dom to found educational establishments (Article 14 (3) of the Charter).

Under CoE law, in particular Article 2 of Protocol No. 1to the ECHR, states must
take into account the parent’s (religious) convictions in the exercise of every
function they undertake in the sphere of education and teaching. According
to the ECtHR, this duty is broad, as it applies not only to the content and im-
plementation of school curricula, but also to the performance of all functions
a state assumes.®? It includes the organisation and financing of public educa-
tion, the setting and planning of the curriculum, the conveying of information
or knowledge included in the curriculum in an objective, critical and pluralis-
tic manner (hence forbidding the state to pursue an aim of indoctrination that
might be considered as not respecting parents’ religious and philosophical con-
victions), as well as the organisation of the school environment, including the
presence of crucifixes in state-school classrooms.

Example: The case Lautsi and Others v. Italy®® concerns the display of
crucifixes in state-school classrooms. A parent complained that the
presence of crucifixes in the classrooms of the state school attended by
her children infringed the principle of secularism according to which she
sought to educate her children. The ECtHR Grand Chamber found that
it was up to the state, as part of its functions in relation to education
and teaching, to decide whether or not crucifixes should be present in

state-school classrooms, and that this fell within the scope of the second

62 See the relevant ECtHR case law: ECtHR, Kjeldsen, Busk Madsen and Pedersen v. Den-
mark, Nos. 5095/71,5920/72 and 5926/72, 7 December 1976; ECtHR, Valsamis v. Greece,
No. 21787/93, 18 December 1996; ECtHR, Folgera and Others v. Norway [GC], No. 15472/02,
29 June 2007; ECtHR, Hasan and Eylem Zengin v. Turkey, No. 1448/04, 9 October 2007; ECtHR,
Lautsi and Others v. Italy [GC], No. 30814/06, 18 March 2011.

63  ECtHR, Lautsi and Others v. Italy [GC], No. 30814/06, 18 March 2011.
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sentence of Article 2 of Protocol No. 1to the ECHR. The Court argued
that in principle this decision falls within the margin of appreciation of
the respondent state, and that there is no European consensus on the
presence of religious symbols in state schools. It is true that the presence
of crucifixes in state-school classrooms - a sign which undoubtedly refers
to Christianity - gives visible prominence in the school environment to
3 country’s majority religion. However, this is not in itself sufficient to
denote a process of indoctrination on the respondent state’s part. In the
ECtHR's view, a crucifix on a wall is an essentially passive symbol that
cannot be deemed to have an influence on pupils comparable to that
of speech or participation in religious activities. Accordingly, the Grand
Chamber concluded that, in deciding to keep crucifixes in the state-school
classrooms the applicant’s children attended, the authorities had acted
within the limits of their margin of appreciation and thus respected the
right of parents to ensure education and teaching in conformity with their
own religious and philosophical convictions.

Under international law, Article 14 (2) of the CRC requires States Parties to
respect the rights and duties of parents to provide direction to their child in
the exercise of his/her right to freedom of thought, conscience and religion in
a manner consistent with the evolving capacities of the child. Thus, as opposed
to Article 14 (3) of the EU Charter of Fundamental Rights, the CRC focuses on
the exercise of the freedom of the child him/herself. Under the CRC, parents
have the right to provide guidance and direction not in accordance with their
own convictions, but in accordance with the convictions held by the children.
The wording of Article 14 (2) of the CRC s in line with the CRC’s general con-
ception of parental responsibilities: that parental responsibilities must be ex-
ercised consistently with the evolving capacities of the child (Article 5 of the
CRC(), and based on the best interests of the child (Article 18 (1) of the CRC).



Basic civil rights and freedoms

2.3. Freedom of expression and information

Key points

- Both the EU Charter of Fundamental Rights and the ECHR guarantee the right to free-
dom of expression, which includes the freedom to hold opinions and to receive and
impart information and ideas without interference by public authorities.

- The right to freedom of information does not include the right of access to childcare
records.

- Making access to childcare records dependent on the consent of the contributor of
the information may be compatible with Article 8 (the right to respect for private and
family life) of the ECHR, provided that an independent authority has the final say in
deciding whether access should be granted.

Under EU law, the right to freedom of expression includes the freedom to hold
opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers (Article 11 of the EU Charter of
Fundamental Rights).

Under CoE law, freedom of expression is guaranteed by Article 10 of the ECHR
and may be limited only if the limitation is prescribed by law, pursues one of
the legitimate aims listed in Article 10 (2) and is necessary in a democratic
society.

In its case law, the ECtHR stressed that “[f]reedom of expression constitutes
one of the essential foundations of [a democratic] society, one of the basic
conditions for its progress and for the development of every man [...] it is ap-
plicable not only to ‘information’ or ‘ideas’ that are favourably received or re-
garded as inoffensive or as a matter of indifference, but also to those that of-
fend, shock or disturb the State or any sector of the population”.¢4

64 See, for example, ECtHR, Handyside v. the United Kingdom, No. 5493/72,7 December 1976,
para. 49.
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Example: In Handyside v. the United Kingdom,®* the ECtHR found that a ban
imposed by the authorities on a book called Little Red School Book was in
accordance with the exception laid down in Article 10 (2) of the ECHR on
the protection of morals. The case deals with the right to receive informa-
tion appropriate for a child’s age and maturity - an aspect of the right to
freedom of expression that is particularly relevant for children. The book,
which was translated from Danish, was written for school-age children and
questioned a series of social norms, including sexuality and drugs. Young
people could interpret certain passages of the book at a critical stage of
their development as an encouragement to indulge in precocious activities
harmful for them or even to commit certain criminal offences. Therefore,
according to the ECtHR, the competent English judges “were entitled, in
the exercise of their discretion, to think at the relevant time that the book
would have pernicious effects on the morals of many of the children and
adolescents who would read it”.6¢

Other child cases referencing Article 10 of the ECHR concern the right of access
to information of children placed in care.

Example: The case Gaskin v. the United Kingdom®” concerns a person who
was placed in care for most of his childhood, during which period the lo-
cal authority kept confidential records. These included various reports by
medical practitioners, school teachers, police and probation officers, social
workers, health visitors, foster parents and residential school staff. When
the applicant sought access to those records for the purpose of proceeding
for personal injuries against the local authority, he was refused. The con-
fidentiality of such records had been warranted in the public interest for
the proper operation of the childcare service, which would be jeopardised
if contributors to the records were reluctant to be frank in their reports
in the future. The ECtHR accepted that persons who were in state care
as children had a vital interest “in receiving the information necessary to
know and to understand their childhood and early development”.¢® While
the confidentiality of public records needs to be guaranteed, a system like
the British one, which made access to records dependent on the consent of

65 Ibid.

66 Ibid., para. 52.

67 ECtHR, Gaskin v. the United Kingdom, No. 10454/83, 7 July 1989.
68 Ibid., para. 49.
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the contributor, could in principle be compatible with Article 8 of the ECHR
if the interests of the individual seeking access to records were secured
when a contributor to the records was unavailable or improperly refused
consent. In such a case, an independent authority should ultimately de-
cide whether access should be granted. No such procedure was available
to the applicant in the present case and the Court found a violation of the
applicant’s rights under Article 8 of the ECHR. The ECtHR, however, found
no violation of Article 10 of the ECHR, reiterating that the right to freedom
to receive information prohibits a government from restricting a person
from receiving information that others wish or may be willing to impart,
but does not oblige a state to impart the information in question to the
individual.

2.4. Right to be heard

Key points

+ Under EU law, children have the right to express their views freely. Their views shall be
taken into consideration on matters which concern them in accordance with their age
and maturity.

+ Under the ECHR, there is no absolute requirement to hear a child in court. Whether or
not to do so has to be assessed in light of the specific circumstances of each case and
is dependent on the child’s age and maturity.

- Under UN law, children’s right to express their own views freely in all matters affecting
them has been recognised as one of the general principles of the Convention on the
Rights of the Child.

Under EU law, Article 24 (1) of the EU Charter of Fundamental Rights provides
that children may express their views freely, and that such views shall be tak-
en into consideration on matters which concern them in accordance with their
age and maturity. This provision is of general applicability, and is not restricted
to particular proceedings. The CJEU interpreted the meaning of this provision in

conjunction with the Brussels Il bis Regulation.
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Example: Joseba Andoni Aguirre Zarraga v. Simone Pelz®® concerns the re-
moval of a minor child from Spain to Germany in breach of custody rul-
ings. The CJEU was asked whether the German court (i.e. the court of
the country the child was removed to) could oppose the enforcement
order by the Spanish court (the country of origin) on the basis that the
child had not been heard, thereby infringing Article 42 (2) (a) of Regula-
tion No. 2201/2003 (Brussels Il bis) and Article 24 of the EU Charter of Fun-
damental Rights. The child had opposed the return when she expressed
her views within proceedings before the German court. The CJEU reasoned
that hearing a child is not an absolute right, but that if a court decides it is
necessary, it must offer the child a genuine and effective opportunity to
express his or her views. It also held that the right of the child to be heard,
as provided in the Charter and Brussels Il bis Regulation, requires legal pro-
cedures and conditions which enable children to express their views freely
to be available to them, and the court to obtain those views. The court
also needs to take all appropriate measures to arrange such hearings, with
regard to the children’s best interests and the circumstances of each in-
dividual case. According to the CJEU’s ruling, however, the authorities of
the country the child had been removed to (Germany) could not oppose
a return of the child on the basis of a breach of the right to be heard in the
country of origin (Spain).

Under CoE law, the ECtHR does not interpret the right to respect for private and
family life (Article 8 of the ECHR) as always requiring the child to be heard in
court. As a general rule, it is for the national courts to assess the evidence be-
fore them, including the means used to ascertain the relevant facts. Domestic
courts are not always required to hear a child in court on the issue of access
to a parent who does not have custody rights. This issue has to be assessed in
light of the specific circumstances of each case, having due regard to the age
and maturity of the child concerned. Moreover, the ECtHR will often ensure,
under the procedural limb of Article 8, that the authorities have taken appro-
priate steps to accompany their decisions with the necessary safeguards.

69 (JEU, C-491/10 PPU, Joseba Andoni Aguirre Zarraga v. Simone Pelz, 22 December 2010; see also
Section 5.4, which discusses further details of this ruling and the operation of the Brussels Il bis
regulation.
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Example: In the case of Sahin v. Germany,’® the mother prohibited all
contact between the applicant and his four-year old daughter. The German
regional court decided that granting the father access to his daughter
would be harmful to the child because of the serious tensions between
the parents. It did so without hearing the child whether she wanted
to continue seeing her father. On the question of hearing the child in
court, the ECtHR referred to the expert’s explanation before the regional
court in Germany. After several meetings with the child, her mother and
the applicant, the expert considered that the process of questioning
the child could have entailed a risk for her, which could not have been
avoided by special arrangements in court. The ECtHR found that, in these
circumstances, the procedural requirements implicit in Article 8 of the
ECHR - to hear a child in court - did not amount to obliging the direct
questioning of the child on her relationship with her father.

Example: In Sommerfeld v. Germany,” the applicant’s 13-year-old daughter
had expressed a clear wish not to see the applicant and had done so for
several years. The domestic courts were of the view that forcing her to see
the applicant would seriously disturb her emotional and psychological bal-
ance. The ECtHR accepted that the decision-making process provided the
applicant with the required protection of his interests.”?

The European Convention on the Exercise of Children’s Rights deals with the
right of children to express their views freely.”? This convention aims to pro-
mote children’s rights by granting them specific procedural rights in family
proceedings before a judicial authority, in particular for proceedings involving
the exercise of parental responsibilities, such as residence and access to chil-
dren. Article 3 of the convention grants children the right to be informed and
to express their views in proceedings as a procedural right. In Article 4, the
child is granted the right to apply for the appointment of a special representa-
tive in proceedings before a judicial authority affecting her or him. In line with
Article 6, authorities must ensure that the child has received all relevant in-

70  ECtHR, Sahin v. Germany [GC], No. 30943/96, 8 July 2003, para. 73. On the specific aspect of
national courts having to assess the evidence they have obtained, as well as the relevance of
the evidence that defendants seek to adduce, see also ECtHR, Vidal v. Belgium, No. 12351/86,
22 April 1992, para. 33.

71 ECtHR, Sommerfeld v. Germany [GC], No. 31871/96, 8 July 2003.
72 Ibid., paras. 72 and 88.
73 Council of Europe, European Convention on the Exercise of Children’s Rights, CETS No. 160, 1996.
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formation, consult her or him in person, if appropriate, and allow the child to
express her or his views.

Under international law, Article 12 (1) of the CRC affirms that a child who is
capable of forming her or his own views has the right to express these views
freely in all matters affecting her or him. The child’s views should be given
due weight in accordance with her or his age and maturity. Article 12 (2) of the
CRC furthermore prescribes that the child must be provided the opportunity to
be heard in any judicial and administrative proceedings affecting her or him,
either directly, or through a representative or an appropriate body, in a manner
consistent with the procedural rules of national law.

The UN Committee on the Rights of the Child stressed that States Parties
should either directly guarantee this right, or adopt or revise laws so that this
right can be fully enjoyed by the child.” Furthermore, they must ensure that
the child receives all necessary information and advice to make a decision
in favour of her or his best interests. The committee also notes that a child
has the right not to exercise this right; expressing views is a choice, not an
obligation.

2.5. Right to freedom of assembly and
association

Key points

-+ Both the EU Charter of Fundamental Rights and the ECHR guarantee the freedom of
peaceful assembly and association.

- Thisright enables and protects individuals to further their causes together with others.

Under EU law, Article 12 of the EU Charter of Fundamental Rights provides that
everyone has the right to freedom of peaceful assembly and association at all
levels, in particular in political, trade union and civic matters. This implies the

74 UN, Committee on the Rights of the Child, General Comment No. 14 (2013) on the right of
the child to have his or her best interest taken as a primary consideration (art.3, para.T),
CRC/C/GC/14, 29 May 2013.



Basic civil rights and freedoms

right of everyone to form and to join trade unions for the protection of his or
her interests.

Under CoE law, Article 11 (1) of the ECHR guarantees the right to freedom of
assembly and association subject to the restrictions of Article 11 (2).

The ECtHR has explicitly asserted the right of children to attend gatherings
in a public space. As the Court noted in Christian Democratic People’s Party
v. Moldova, it would be contrary to the parent’s and children’s freedom of as-
sembly to prevent them from attending events, in particular to protest against
government policy on schooling.

Under international law, individual children as well as children’s organisations
can rely on the protection offered by Article 15 of the CRC, which contains the
right to freedom of association and of peaceful assembly. A large variety of
associational forms in which children are engaged have been granted interna-
tional protection based on this provision.

45


http://hudoc.echr.coe.int/eng?i=001-72346
http://hudoc.echr.coe.int/eng?i=001-72346




Equality and
non-discrimination

EU

Issues covered

CoE

Charter of Fundamental Rights,
Title Il (Equality), including
Articles 20 (equality before the
law), 21 (non-discrimination)
and 23 (equality between men
and women)

Racial Equality Directive
(2000/43/EC)

Charter of Fundamental Rights,
Article 45 (freedom of move-
ment and of residence)

CJEU, C-200/02, Kungian Cathe-
rine Zhu and Man Lavette Chen
v. Secretary of State for the
Home Department, 2004 (res-
idence rights of third-country
national parents)

Employment Equality Directive
(2000/78/EC)

CJEU, C-303/06, S. Coleman v.
Attridge Law and Steve Law
[GC], 2008

Equality and non-
discrimination

Non-discrimi-
nation based on
race and ethnic

origin

Non-discrimi-
nation based
on nationality
and immigration
status

Non-discrimi-
nation based
on age
Non-discrimi-
nation based on
other protected
grounds

ECHR, Article 14; Protocol
No. 12 to the ECHR, Article 1
(non-discrimination)

ESC (revised), Article E
(non-discrimination)

ECtHR, D.H. and Others

v. the Czech Republic [GC],

No. 57325/00, 2007 (placement of
Roma children in special schools)
ECtHR, Orsus and Others v. Croatia,
No. 15766/03, 2010 (Roma-only
classes in primary schools)
Framework Convention for the
Protection of National Minorities
(FCNM), Articles 4 and 12

ECtHR, Ponomaryovi v. Bulgaria,
No. 5335/05, 2011 (school fees
for temporary residents)

FCNM, Articles 4 and 12, para. 3

ECHR, Article 14; Protocol

No. 12 to the ECHR, Article 1
(non-discrimination)

ECtHR, Fabris v. France [G(],

No. 16574/08, 2013 (inheritance
rights for children born out of
wedlock)
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Freedom from discrimination is one of the basic principles of a democratic
society. Both the EU and the CoE have been instrumental in interpreting this
principle. EU institutions have adopted a series of directives which are highly
relevant for children’s issues. The European Court of Human Rights (ECtHR) has
developed a substantial body of case law on the freedom from discrimination
under Article 14 of the ECHR on the prohibition of discrimination, in conjunction
with other Convention articles.

The European Committee of Social Rights (ECSR) considers the function of
Article E of the European Social Charter (ESC) on non-discrimination to be similar
to that of Article 14 of the European Convention on Human Rights (ECHR): it
has no independent existence and must be combined with one of the ESC's
substantive provisions.”®

This chapter addresses the principles of equality and non-discrimination, with
a focus on those grounds where child-specific case law has been developed.
It first provides general information on European non-discrimination law (Sec-
tion 3.1), and then presents the issue of equality and discrimination of children
based on ethnic origin (Section 3.2), nationality and immigration status (Sec-
tion 3.3), age (Section 3.4), and other protected grounds, including gender, lan-
guage and personal identity (Section 3.5).

3.1. European non-discrimination law

Key points

+ EU and CoE law prohibit discrimination on the grounds of sex, race, colour, ethnic or social
origin, genetic features, language, religion or belief, political or any other opinion, mem-
bership of a national minority, property, birth, disability, age and sexual orientation.”®

+ When the ECtHR establishes that persons have been treated differently in a relevantly
similar situation, it will investigate whether there is an objective and reasonable justifica-
tion. If not, it will conclude that the treatment was discriminatory, in breach of Article 14
of the ECHR on the prohibition of discrimination.

75  ECSR, Syndicat des Agrégés de I'Enseignement Supérieur (SAGES) v. France, Complaint No. 26/2004,
15 June 2005, para. 34.

76  For an overview of European non-discrimination law, as constituted by the EU non-discrimina-
tion directives and Art. 14 of and Protocol 12 to the ECHR, see: FRA and ECtHR (2011), and its
case law update July 2010-December 2011.


http://www.coe.int/t/dghl/monitoring/socialcharter/Complaints/Complaints_en.asp
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Under EU law, the prohibition of discrimination in Article 21 of the EU Charter of
Fundamental Rights is a free-standing principle that also applies to situations
not covered by any other Charter provision. The grounds on which discrimi-
nation is explicitly prohibited in this provision include sex, race, colour, ethnic
or social origin, genetic features, language, religion or belief, political or any
other opinion, membership of a national minority, property, birth, disability,
age and sexual orientation. By contrast, Article 19 of the TFEU only covers the
grounds of sex, racial or ethnic origin, religion or belief, disability, age and sex-
ual orientation.

Several EU directives prohibit discrimination in the areas of employment, the
welfare system and goods and services, all of which are potentially relevant to
children. Council Directive 2000/78/EC, which establishes a general framework
for equal treatment in employment and occupation (Employment Equality Di-
rective),”” prohibits discrimination on the grounds of religion or belief, disabili-
ty, age and sexual orientation. Council Directive 2000/43/EC, implementing the
principle of equal treatment between persons irrespective of racial or ethnic
origin (Racial Equality Directive), prohibits discrimination on the basis of race
or ethnicity not only in the context of employment and access to goods and
services, but also in relation to the welfare system (including social protec-
tion, social security and healthcare) and to education.” Further directives im-
plement the principle of equal treatment between men and women in matters
of employment and occupation (Gender Equality Directive)’”® and in the access
to and supply of goods and services (Gender Goods and Services Directive).®

Under CoE law, the prohibition of discrimination applies to the exercise of any
of the substantive rights and freedoms set forth in the ECHR (Article 14), as
well as to the exercise of any right guaranteed under domestic law or in any
act by a public authority (Article 1 of Protocol No. 12 to the ECHR). Protocol 12,
however, is of limited applicability, since it has only been ratified by a small
number of countries and no child-related cases have yet been decided on its
basis. The provisions set forth in both instruments include a non-exhaustive list
of grounds on which discrimination is prohibited: sex, race, colour, language,

77  Council Directive 2000/78/EC, 0) 2000 L 303. All EU legal instruments are available on the EU’s
online portal providing access to EU law eur-lex: http://eur-lex.europa.eu/homepage.html.

78  Council Directive 2000/43/EC of 29 June 2000 implementing the principal of equal treatment
between persons irrespective of racial or ethnic origin, 0) 2000 L 180, 29 June 2000.

79 Directive 2006/54/EC (recast), 0) 2006 L 204.
80 Council Directive 2004/113/EC, 0) 2004 L 373, p. 37.
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religion, political or other opinion, national or social origin, association with
a national minority, property, birth or other status. Where the ECtHR finds that
persons in relevantly similar positions have been treated differently, it will in-
vestigate whether this can be objectively and reasonably justified.®’

Article E of the ESC also includes a non-exhaustive list of grounds on which
discrimination is prohibited: race, colour, sex, language, religion, political or
other opinion, national extraction or social origin, health, association with a na-
tional minority, or birth. The appendix to this article clarifies that differential
treatment based on an objective and reasonable justification includes requiring
a certain age or capacity for access to some forms of education®? - and that this
is therefore not discriminatory.

Under Article 4 of the Framework Convention for the Protection of National
Minorities® (FCNM), States Parties guarantee to persons belonging to national
minorities the right of equality before the law and equal protection by the law,
and prohibit discrimination based on belonging to a national minority. They
also undertake to adopt, where necessary, adequate measures to promote, in
all areas of economic, social, political and cultural life, full and effective equal-
ity between persons belonging to a national minority and those belonging to
the majority.

The following sections analyse specific grounds of discrimination which have
proven of particular relevance for children.

81 For an overview of the ECtHR case law, see FRA and ECtHR (2011) and its case law update
July 2010-December 2011.

82  Council of Europe, European Social Charter (revised) (1996), Explanatory report, para. 136.

83  Council of Europe, Framework Convention for the Protection of National Minorities (FCNM),
CETS No. 157, 1995.
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3.2. Non-discrimination based on race or
ethnic origin

Key points
+ Race and ethnic origin are prohibited grounds of discrimination.

+ Both the EU and the CoE tackle discrimination of the Roma in the areas of education,
employment, healthcare and housing.

- The over-representation or segregation of children belonging to a specific ethnic
group in special schools or classes can only be objectively justified if appropriate safe-
guards for referring children to these schools or classes are put in place.

Under EU law, the Racial Equality Directive prohibits discrimination on the basis
of race or ethnicity not only in the context of employment and goods and ser-
vices, but also in accessing the welfare system, education and social security.
The Roma, as a particularly sizeable and vulnerable ethnic group, fall squarely
within the scope of the directive. A key element of the drive to tackle discrim-
ination of the Roma at EU level was the adoption of an EU Framework for Na-
tional Roma Integration Strategies up to 2020.2* This has been followed by the
European Commission’s annual monitoring of the national strategies developed
by EU Member States. The Racial Equality Directive covers at least four key ar-
eas that are important for Roma children: education, employment, healthcare
and housing. Achieving full equality in practice may in certain circumstances
warrant Roma-specific positive action, in particular in these four key areas.®

Under CoE law, the ECtHR has ruled in several landmark cases on the differential
treatment of Roma children in the educational system. These cases were
analysed under Article 14 taken together with Article 2 of Protocol No. 1 to the

84  European Commission (EC) (2011), An EU framework for national Roma integration strategies
up to 2020: Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, COM(2011) 173
final, Brussels, 5 April 2011.

85 European Commission (2014), Joint Report on the application of Council Directive 2000/43/EC
of 29 June 2000 implementing the principle of equal treatment between persons irrespective
of racial or ethnic origin and of Council Directive 2000/78/EC of 27 November 2000 estab-
lishing a general framework for equal treatment in employment and occupation, Report from
the Commission to the European Parliament and the Council, COM(2014) 2 final, Brussels,

17 January 2014.
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ECHR. The ECtHR held that the over-representation or segregation of Roma
children in special schools or classes could only be objectively justified by
putting in place appropriate safequards for referring children to these schools
or classes, such as tests specifically designed for and sensitive to the needs
of Roma children; appropriate evaluation and monitoring of progress so that
integration in ordinary classes takes place as soon as learning difficulties have
been remedied; and positive measures to address learning difficulties. In the
absence of effective anti-segregationist measures, prolonging the educational
segregation of Roma children in a mainstream school with a reqgular program
could thus not be justified.?¢

Example: In D.H. and Others v. the Czech Republic,” the ECtHR found that
a disproportionate number of Roma children were placed in special schools
for children with learning difficulties without justification. The Court was
concerned about the more basic curriculum offered in these schools and
the segregation that the system caused. Roma children thus received an
education that compounded their difficulties and compromised their sub-
sequent personal development instead of helping them to integrate into
the mainstream education system and develop the skills that would facil-
itate life among the majority population. Consequently, the ECtHR found
a violation of Article 14 of the ECHR in conjunction with Article 2 of Proto-
col No. 1to the ECHR.

Example: In Orsus and Others v. Croatia,®® the ECtHR examined the exist-
ence of Roma-only classes within ordinary primary schools. As a matter
of principle, temporarily placing children in a separate class due to their
inadequate command of the language of instruction is not discriminatory
as such. Such a placement can be seen as adapting the educational sys-
tem to the special needs of children with language difficulties. However, as
soon as this placement disproportionally or exclusively affects members
of a specific ethnic group, safeqguards have to be put in place. For the initial
placement in separate classes, the ECtHR noted that the placement was
not part of a general practice to address the problems of children with an

86 ECtHR, Lavida and Others v. Greece, No. 7973/10, 30 May 2013 (available in French).

87 ECtHR, D.H. and Others v. the Czech Republic [GC], No. 57325/00, 13 November 2007,
paras. 206-210.

88 ECtHR, Orsus and Others v. Croatia [GC], No. 15766/03, 16 March 2010, para. 157.
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inadequate command of the language, and that no specific testing of the
children’s command of the language had taken place. As to the curriculum
offered to them, some children were not offered any specific programme
(i.e., special language classes) to acquire the necessary language skills in
the shortest time possible. There was neither a transferral nor a monitor-
ing procedure in place to ensure the immediate and automatic transfer to
the mixed classes as soon as the Roma children attained adequate lan-
guage proficiency. Consequently, the Court found that this was in violation

of Article 14 of the ECHR in conjunction with Article 2 of Protocol No. 1.

The ECSR holds that, even though educational policies of Roma children may be
accompanied by flexible structures to meet the diversity of the group and may
take into account the fact that some groups lead an itinerant or semi-itinerant
lifestyle, there should be no separate schools for Roma children.®®

Under Article 4 (2) and (3) FCNM, special measures adopted to promote the
effective equality of persons belonging to national minorities shall not be re-
garded as discriminatory. In accordance with Article 12 (3) FCNM, States Parties
moreover expressly undertake to promote equal opportunities for access to
education at all levels for persons belonging to national minorities. The Adviso-
ry Committee on the FCNM has regularly examined the equal access to educa-
tion of Roma children in line with this provision.*®

89 ECSR, European Social Charter (revised) - Conclusions 2003 (Bulgaria), Art. 17, para. 2, p. 53.

90 See Council of Europe, Advisory Committee on the FCNM, Commentary on Education under the
Framework Convention for the Protection of National Minorities (2006), ACFC/25D0C(2006)002.
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3.3. Non-discrimination based on
nationality and immigration status

Key points

+ Protection against discrimination based on nationality is more limited in scope under
EU law than under CoE law.

+ Under EU law, protection against discrimination based on nationality is only granted to
citizens of EU Member States, as enshrined in Article 45 (freedom of movement and of
residence) of the EU Charter of Fundamental Rights.

- The ECHR guarantees the enjoyment of rights to all persons within the jurisdiction of
a member state.

Under EU law, protection against discrimination based on nationality is particu-
larly prominent in the context of the free movement of persons. Third-coun-
try nationals (i.e. persons who are citizens of a state that is not a member of
the EU) enjoy a right to equal treatment in broadly the same areas as those
covered by the non-discrimination directives when they qualify as ‘long-term
residents’. For qualifying as such, the Third-Country Nationals Directive re-
quires, among other conditions, a period of five years of lawful residence.”
In addition, Directive 2003/86/EC on the right to family reunification (Family
Reunification Directive)®? allows for third-country nationals lawfully residing in
a Member State to be joined by family members, under certain conditions (see
also Section 9.5).

Example: The Chen case® concerns the question of whether a child of
a third-country national had the right to reside in one EU Member State
when she was born in a different Member State and held the citizenship
of the latter. Her mother, on whom she depended, was a third-country na-
tional. The (JEU determinedthat, when a Member State imposes require-

91 Directive 2003/109/EC of 23 January 2004 concerning the status of third-country nationals who
are long-term residents, 0) 2004 L 16, p. 44.

92 Directive 2003/86/EC of 3 October 2003 on the right to family reunification, 0) 2003 L 257,
p.12.

93 (JEU, C-200/02, Kungian Catherine Zhu and Man Lavette Chen v. Secretary of State for the Home
Department, 19 October 2004.
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ments on individuals seeking citizenship, and these are met, it is not open
to a different Member State to then challenge that entitlement when the
mother and the child apply for residence. The (JEU confirmed that a Mem-
ber State cannot refuse a right of residence to a parent who is the carer of
a child who is an EU citizen, as this would deprive the child’s right of resi-
dence of any useful effect.

Under CoE law, the ECHR guarantees the enjoyment of rights to all those living
within the jurisdiction of a member state, whether they are citizens or not, in-
cluding those living beyond the national territory, in areas under the effective
control of a member state. Regarding education, the ECtHR therefore holds that
differential treatment on grounds of nationality and immigration status could

amount to discrimination.

Example: Ponomaryovi v. Bulgaria®* concerns the issue of foreign nationals
lacking permanent residence permits having to pay school fees for their
secondary education. As a matter of principle, the normally wide margin of
appreciation in cases of general measures of economic or social strategy
needed to be qualified in the field of education, for two reasons:

- the right to education enjoys direct protection under the ECHR;
- education is a very particular type of public service, which serves broad
societal functions.

According to the ECtHR, the margin of appreciation increases with the level
of education, in inverse proportion to the importance of that education for
those concerned and for society at large. So, while for primary schooling
(higher) fees for foreigners are hard to justify, they may be fully justified
at the university level. Given the importance of secondary education for
personal development, and social and professional integration, a stricter
scrutiny of the proportionality of the differential treatment applies for that
level of education. The Court clarified that it did not take any position on
whether or not a state is entitled to deprive all irregular migrants from
the educational benefits it provides to nationals and certain limited cate-
gories of foreigners. In assessing the particular circumstances of the case,
it found that no “considerations relating to the need to stem or reverse the
flow of illegal immigration” applied. The applicants had not tried to abuse

94  ECtHR, Ponomaryovi v. Bulgaria, No. 5335/05, 21 June 2011, para. 60.
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the Bulgarian educational system, as they had come to live in Bulgaria at
3 very young age following their mother’s marriage with a Bulgarian, so
they had no choice but to go to school in Bulgaria. There had accordingly
been a violation of Article 14 of the ECHR in conjunction with Article 2 of
Protocol No. 1 to the ECHR.

3.4. Non-discrimination based on age

Key point

- Under both EU law and the ECHR, discrimination on the grounds of age is prohibited.

Under EU law, the EU Charter of Fundamental Rights in Article 21 explicitly
mentions ‘age’ as a ground on which discrimination is prohibited. Article 24 in-
cludes the rights of the child among the protected fundamental rights. Under
current EU legislation on non-discrimination, protection from discrimination on
the basis of age is more limited than protection on the basis of race and eth-
nicity or on the basis of sex. Age is currently only protected in the context of
access to employment, similarly to sexual orientation, disability and religion or
belief.

The Employment Equality Directive is applicable to children who are legally
entitled to work. While the International Labour Organization Convention con-
cerning Minimum Age for Admission to Employment,® ratified by all EU Mem-
ber States, establishes a minimum age of 15 years, differences regarding this
minimum age persist among the EU Member States.?¢ According to Article 6
of the Employment Equality Directive, Member States may provide justifica-
tions for differences of treatment on grounds of age. These differences do not
constitute discrimination if they are objectively and reasonably justified by
a legitimate aim, and if the means of achieving that aim are appropriate and
necessary. Concerning children and young people, such differences of treat-

95 International Labour Organization (ILO) (1973), Convention concerning Minimum Age for Admis-
sion to Employment, No. 138.

96 European Network of Legal Experts in the non-discrimination field, 0’'Dempsey, D. and Beale,

A. (2011), Age and employment, European Commission, Directorate-General for Justice, Luxem-
bourg, Publications Office.



Equality and non-discrimination

ment may, for instance, include the setting of special conditions on access to
employment and vocational training, employment and occupation, to promote
their vocational integration or ensure their protection.

Under CoE law, Article 14 of the ECHR and Article 1 of Protocol 12 to the ECHR
do not explicitly mention ‘age’ in the list of grounds on which discrimination
is prohibited. The ECtHR, however, has examined issues of age discrimination
in relation to various rights protected by the ECHR, and thereby implicitly
analysed age as being included among ‘other status’. In D.G. v. Ireland®” and
Bouamar v. Belgium,®® for instance, the ECtHR found that there was a difference
in treatment between adults and children in the countries’ respective justice
systems regarding detention, relevant to the application of the Convention.
This difference in treatment stemmed from the punitive purpose of detention
as regards adults and its preventive purpose in respect of children. Hence, the
Court accepted ‘age’ as a possible ground for discrimination.

3.5. Non-discrimination based on other
protected grounds

Key point

- Further grounds of discrimination, such as disability or birth, have been addressed in
European jurisprudence pertaining to children.

Under EU law, Article 21 of the EU Charter of Fundamental Rights also prohibits
discrimination based on other grounds particularly relevant to children, such
as sex, genetic features, language, disability or sexual orientation. At least for
disability, the CJEU has accepted that EU law also protects against so-called
‘discrimination by association’, i.e. discrimination against a person who is asso-
ciated with another who has the protected characteristic (such as the mother
of a child with disabilities).

97 ECtHR, D.G. v. Ireland, No. 39474/98, 16 May 2002 (see also Section 11.2.2).
98 ECtHR, Bouamar v. Belgium, No. 9106/80, 29 February 1988 (see also Section 11.2.2).
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Example: In S. Coleman v. Attridge Law and Steve Law,*® the CJEU noted
that the Employment Equality Directive includes certain provisions de-
signed to specifically accommodate the needs of persons with disabilities.
This, however, does not lead to the conclusion that the principle of equal
treatment enshrined in the directive must be interpreted strictly, as pro-
hibiting only direct discrimination on the grounds of disability and relating
exclusively to persons with disabilities. According to the CJEU, the direc-
tive applies not to a particular category of persons but to the very nature
of the discrimination. An interpretation limiting its application to persons
with disabilities woulddeprive the directive of an important element of
its effectiveness and reduce the protection that it is intended to guaran-
tee. The CJEU concluded that the directive must be interpreted as meaning
that the prohibition of direct discrimination laid down therein is not limit-
ed to persons with disabilities. Consequently, where an employer treated
an employee who did not have a disability less favourably than another
employee in a comparable situation, based on the disability of the former
employee’s child, whose care was provided primarily by that employee,
such treatment was contrary to the prohibition of direct discrimination laid
down by the directive.

Under CoE law, the ECtHR has dealt with discrimination against children in a va-
riety of situations other than those already mentioned, such as discrimination
based on language™® or affiliation."

Example: In Fabris v. France,? the applicant complained that he had been
unable to benefit from a law introduced in 2001 granting children ‘born of
adultery’ identical inheritance rights to those of legitimate children, a law
passed following the ECtHR's judgment in Mazurek v. France in 2000. The
Court held that the legitimate aim of protecting the inheritance rights of
the applicant’s half-brother and half-sister did not outweigh his claim to
a share of his mother’s estate. In this case, the difference in treatment had

99 (JEU, (-303/06, S. Coleman v. Attridge Law and Steve Law [GC], 17 July 2008.

100 ECtHR, Case “Relating to certain aspects of the laws on the use of languages in education
in Belgium” v. Belgium, Nos. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 and 2126/64,
23 July 1968.

101 ECtHR, Fabris v. France [GC], No. 16574/08, 7 February 2013.
102 Ibid.
103 ECtHR, Mazurek v. France, No. 34406/97, 1 February 2000.
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Equality and non-discrimination

been discriminatory, since it had no objective and reasonable justification.
The Court found that it was in breach of Article 14 of the ECHR taken in
conjunction with Article 1 of Protocol No. 1 to the ECHR.%4

For children with disabilities, the ECSR holds that in the application of Arti-
cle 17 (2) of the ESC it is acceptable to make a distinction between children
with and without disabilities. It should, nevertheless, be the norm to integrate
children with disabilities into mainstream schools, in which arrangements are
made to cater for their special needs, and specialised schools should be the
exception.’® In addition, children attending special education schools that
conform with Article 17 (2) of the ESC must be given sufficient instruction and
training, so that proportionally an equivalent number of children in specialised
schools and in mainstream schools complete their schooling.’°® The rights of
children in relation to education are further addressed in Section 8.2.

Under UN law, Article 2 of the CRC prohibits discrimination against children on
a non-exhaustive list of grounds, specifically listing ‘birth” as one of them. Ar-
ticle 2 provides that:

1. States Parties shall respect and ensure the rights set forth in the pres-
ent Convention to each child within their jurisdiction without discrimina-
tion of any kind, irrespective of the child’s or his or her parent’s or legal
guardian’s race, colour, sex, language, religion, political or other opinion,
national, ethnic or social origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the
child is protected against all forms of discrimination or punishment on
the basis of the status, activities, expressed opinions, or beliefs of the
child’s parents, legal guardians, or family members.

104 ECtHR, Fabris v. France [GC], No. 16574/08, 7 February 2013.

105 ECSR, International Association Autism Europe (IAAE) v. France, Complaint No. 13/2002,
4 November 2003.

106 ECSR, Mental Disability Advocacy Center (MDAC) v. Bulgaria, Complaint No. 41/2007,
3 June 2008.
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EU Issues covered

CoE

Birth registration
and right to
aname

Right to personal
identity

Identity theft

ECtHR, Johansson v. Finland,

No. 10163/02, 2007 (refusal to reg-
ister a name previously granted to
other persons)

FCNM, Article 11 (right to use the
surname in original language)
European Convention on the Adoption
of Children (Revised), Article 11 (3)
(retaining the original name of an
adopted child)

ECHR, Articles 6 (fair trial) and 8 (right
to respect for private and family life)
ECtHR, Gaskin v. the United Kingdom,
No. 10454/83, 1989 (refusal of access
to child care records)

ECtHR, Mizzi v. Malta, No. 26111/02,
2006 (inability to challenge paternity)
ECtHR, Mennesson v. France,

No. 65192/11, 2014 (surrogacy with
biological father as intended father)
ECtHR, Godelli v. Italy, No. 33783/09,
2012 (non-identifying information
about birth mother)

European Convention on the Adoption
of Children (Revised), Article 22
ECtHR, K.U. v. Finland, No. 2872/02,
2008 (advertisement placed on the
internet without the knowledge of
the victim)
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EU Issues covered CoE
CJEU, C-200/02, Kungian Citizenship ECtHR, Genovese v. Malta, No. 53124/09,
Catherine Zhu and Man 2011 (arbitrary denial of citizenship
Lavette Chen v. Secretary to child born out of wedlock)
of State for the Home De- European Convention on Nationality

artment, 2004 (residence . )
?ight of tHe prim(ary care CoE Convention on the Avoidance

giver of a child, citizen of of Statelessness in Relation to State
the EU) ! Succession

CJEU, (-34/09, Gerardo Ruiz
Zambrano v. Office Na-
tional de I'Emploi (ONEm),
2011 (residence rights of
TCN with minor EU citizen
children)

Identity as FCNM, Article 5 (1) (preservation
member of of the essential elements of the
national minority identity)

Issues of personal identity have generally not been addressed at EU level, in
view of the EU’s limited competence in that area. However, the CJEU has inci-
dentally ruled on the right to a name (particularly the right to have the name
which has been recognised in one EU Member State also recognised in others)
from the perspective of the freedom of movement principle. Citizenship and
residency aspects have also been adjudicated in light of Article 20 of the TFEU.
The CoE, on the other hand, in particular through the case law of the ECtHR,
has interpreted and developed the application of several fundamental rights in
the area of personal identity. Therefore, with the exception of several areas in
which issues of personal identity have been addressed at EU level, the follow-
ing sections deal only with CoE law.

This chapter does not refer to a specific fundamental right. Rather, it provides
a cross-section of fundamental rights issues that are related to identity,
such as birth registration and the right to a name (Section 4.1); the right to
personal identity (Section 4.2); identity theft (Section 4.4); the right to
citizenship (Section 4.5); and the identity of children belonging to national
minorities (Section 4.6). Several related issues are dealt with in other chapters,
in particular concerning sexual abuse (Section 7.1.3) or data protection
(Chapter 10). Some of these rights, such as the right to a name, have mainly
been claimed as parental rights, but the approach could easily be transposed to
children themselves, given the implications for their own rights.
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471. Birth registration and the right to
a name

Key point

- Refusal to register a first name not unsuitable for a child which has already gained
acceptance may be in breach of Article 8 of the ECHR (right to respect for private and
family life).

Unlike UN treaties (e.g. Article 24 (2) of the International Covenant on Civil and
Political Rights (ICCPR), Article 7 (1) of the CRC and Article 18 of the Convention
on the Rights of Persons with Disabilities (CRPD)), the European instruments on
fundamental rights do not explicitly provide for the right to birth registration
immediately after birth or the right to a name from birth.

Under EU law, the right to a name has been addressed from the perspective
of the freedom of movement. The CJEU holds that freedom of movement pre-
cludes an EU Member State from refusing to recognise a child’s surname as
registered in another Member State of which the child is a national or where
the child was born and had resided.’””

Under CoE law, refusal of birth registration of children may raise an issue under
Article 8 of the ECHR.

First, the ECtHR found that the name as “a means of identifying persons within
their families and the community” falls within the scope of the right to respect
for private and family life as enshrined in Article 8 of the ECHR.'°® The parents’
choice of their child’s first name™® and family name™® is part of their private
life. The Court has held that the refusal of state authorities to register a chosen
forename based on the likely harm or prejudice that the name might cause the

107 See CJEU, C-148/02, Carlos Garcia Avello v. Belgian State, 2 October 2003; CJEU, (-353/06, Stefan
Grunkin and Dorothee Regina Paul [GC], 14 October 2008.

108 ECtHR, Guillot v. France, No. 22500/93, 24 October 1993, para. 21.

109 ECtHR, Johansson v. Finland, No. 10163/02, 6 September 2007, para. 28; ECtHR, Guillot v. France,
No. 22500/93, 24 October 1993, para. 22.

110 ECtHR, Cusan and Fazzo v. Italy, No. 77/07, 7 January 2014, para. 56.
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child did not violate Article 8 of the ECHR.""" Refusal to register a first name,
however, that is not unsuitable for a child and that has already gained accept-
ance may be in breach of Article 8 of the ECHR.

Example: In Johansson v. Finland,"? the authorities refused to register the
forename “Ax| Mick”, because the spelling did not comply with the Finnish
naming practice. The ECtHR accepted that due regard had to be given to
the child’s best interests, and that the preservation of the national nam-
ing practice was in the public interest. It found, however, that the name
had been accepted for official registration in other cases and could there-
fore not be considered unsuitable for a child. Since the name had already
gained acceptance in Finland and it had not been contended that this name
had negatively affected the cultural and linguistic identity of the state, the
ECtHR concluded that the public-interest considerations did not outweigh
the interest of having the child registered under the name chosen. The
Court thus found that there had been a violation of Article 8 of the ECHR.

The ECtHR has also found that a rule stating that the husband’s family name
should be given to legitimate children at the moment of birth registration does not
in itself violate the ECHR. However, the impossibility to derogate from this general
rule was found to be excessively rigid and discriminatory for women, and there-
fore in violation of Article 14, taken in conjunction with Article 8 of the ECHR'™

Article 11 of the FCNM provides that every person belonging to a national
minority has the right to use his or her surname (patronym) and first names in
his or her minority language, as well as the right to have it officially recognised,
albeit subject to modalities provided for in the legal system.

Article 11 (3) of the Revised European Convention on the Adoption of Children
provides for the possibility for States Parties to keep the original surname of
an adopted child (Adoption Convention).™ This is an exception to the general
principle that the legal relationship between the adopted child and his or her
original family is severed.

111 ECtHR, Guillot v. France, No. 22500/93, 24 October 1993, para. 27.
112 ECtHR, Johansson v. Finland, No. 10163/02, 6 September 2007.
113 ECtHR, Cusan and Fazzo v. Italy, No. 77/07, 7 January 2014, para. 67.

114 Council of Europe, European Convention on the Adoption of Children (Revised), CETS No. 202,
2008.
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4.2. Right to personal identity

Key points
- The right to know one’s origins falls within the scope of a child’s private life.

- The establishment of paternity requires carefully balancing the child’s interest in
knowing his or her identity with the interest of the presumed or alleged father, and
with the general interest.

+ Anonymous births may be permissible under Article 8 of the ECHR (right to respect
for private and family life) provided that the child can at least obtain non-identifying
information about the mother and that there is a possibility of seeking a confidentiality
waiver by the mother.

+ An adopted child has the right to access information concerning his or her origins. Bio-
logical parents may be granted a legal right not to disclose their identity, but this does
not amount to an absolute veto.

Under CoE law, according to the ECtHR, Article 8 of the ECHR includes the right
to identity and personal development. Details of a person’s identity and the
interest “in obtaining information necessary to discover the truth concerning
important aspects of one’s personal identity, such as the identity of one’s par-
ents”" have been considered relevant to personal development. Birth and the
circumstances of birth form part of a child’s private life. “[I]nformation con-
cerning highly personal aspects of [one’s] childhood, development and history”
can constitute a “principal source of information about [one’s] past and form-
ative years”," so that lack of access to that information by the child raises an
issue under Article 8 of the ECHR.

Under international law, Article 8 of the CRC provides for a high and rather
detailed level of protection of the right to preserve a child’s identity. It protects
against unlawful interference with the preservation of identity, including
nationality, name and family relations, as recognised by law. It also gquarantees
“appropriate assistance and protection” where a child is illegally deprived of
some or all elements of his or her identity, with a view to speedily re-establish
that identity.

115 ECtHR, Odiévre v. France [GC], No. 42326/98, 13 February 2003, para. 29.
116 ECtHR, Gaskin v. the United Kingdom, No. 10454/83, 7 July 1989, para. 36.
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4.2.1. Establishing paternity

Under CoE law, children have complained to the ECtHR about the impossibility
of determining the identity of their natural fathers. The ECtHR held that the
determination of the legal relationship between a child and the alleged natural
father was part of the scope of private life (Article 8 of the ECHR). Affiliation
is a fundamental aspect of one’s identity."” A child’s interest in establishing
paternity, however, must be balanced against the interests of the presumed
father as well as the general interest. Indeed, a child’s interest in having legal
certainty about his or her paternal affiliation does not trump a father’s interest
in rebutting the legal presumption of paternity.

Example: In Mikuli¢ v. Croatia,"® the applicant was born out of wedlock
and instituted proceedings for establishment of paternity against her pre-
sumed father. The respondent refused to appear on several occasions for
court-ordered DNA testing, which led to unnecessary protraction of the
paternity proceedings for about five years. The ECtHR held that if under
domestic law alleged fathers could not be compelled to undergo medical
testing, states had to provide for alternative means allowing for the swift
identification of natural fathers by an independent authority. It found a vi-
olation of Article 8 of the ECHR in the applicant’s case.

Example: In Mizzi v. Malta, " the presumed father was unable to deny
paternity of a child born by his wife since the legally prescribed six-month
time limit had elapsed. The ECtHR examined the case under both Articles 6
(right to a fair trial) and 8 (respect of private and family life) of the ECHR.
It noted that introducing a time-limit within which a presumed father must
take action to disavow a child aims to ensure legal certainty and protect
the interest of the child to know his or her identity. These aims, however,
do not outweigh the right of the father to have the opportunity to deny
paternity. The practical impossibility of denying paternity since birth had
in this case put an excessive burden on the presumed father, in violation
of his right of access to a court and a fair trial as enshrined in Article 6 of

117 ECtHR, Mennesson v. France, No. 65192/11, 26 June 2014, para. 96.
18 ECtHR, Mikuli¢ v. Croatia, No. 53176/99, 7 February 2002, paras. 64-65.
19 ECtHR, Mizzi v. Malta, No. 26111/02, 12 January 2006.
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the ECHR. It had also disproportionately interfered with his rights under
Article 8 of the ECHR.™2°

The interests of a child seeking to ascertain paternity and the interests of the
biological father may sometimes coincide. This occurred in a situation where
a father, due to his lack of legal capacity, was unable to institute proceedings
at the domestic level to establish affiliation with his child. The ECtHR found that
it was not in the best interests of a child born out of wedlock that his biological
father was unable to institute proceedings to have his paternity established,
and that the child was therefore entirely dependent on the discretion of state
authorities to have its affiliation established.™

Authorities may have a positive obligation to intervene in proceedings to
establish paternity in the best interests of the child when the legal representative
(in this case the mother) of the child is unable to properly represent the child, for
instance because of a serious disability.??

With regard to the specific case of recognition of affiliation between intended
parents and children born out of surrogacy, the Court accepted in principle that
states have a wide margin of appreciation, since there is no European consen-
sus on allowing or recognising affiliation in surrogacy arrangements. The fact,
however, that affiliation is a fundamental aspect of a child’s identity reduces
that margin of appreciation.

Example: Mennesson v. France' concerns the refusal of French authorities
to register children born out of surrogacy in the United States in the French
birth register on public policy grounds. The ECtHR found no violation of the
applicants’ right to respect for family life, concluding that they were in no
way prevented from enjoying family life in France and that administrative
obstacles they might have faced had not been insurmountable. With re-
gard to the right to respect for the private life of the children, the Court
attached great importance to their best interests. It particularly empha-
sised that the man who was intended to be registered as the children’s
father on the certificate was also their biological father. To deny a child

120 Ibid., paras. 112-114.

121 ECtHR, Kruskovic v. Croatia, No. 46185/08, 21 June 2011, paras. 38-41.

122 ECtHR, A.M.M. v. Romania, No. 2151/10, 14 February 2012, paras. 58-65 (available in French).
123 ECtHR, Mennesson v. France, No. 65192/11, 26 June 2014.
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legal affiliation when a biological affiliation is established and when the
parent concerned claims full recognition cannot be held to be in conformity
with the best interests of the children. The Court therefore found a viola-
tion of Article 8 of the ECHR in respect of the “private life” complaint of the
children.?

4.2.2. Establishing maternity: anonymous birth

Under CoE law, a child’s interest in knowing his or her origins, and in particular
his or her mother, must be balanced with other private and public interests,
such as the interests of the family or families involved, the public interest of
preventing illegal abortions, child abandonment or the protection of health.
Cases where the birth mother decides to remain anonymous, but the child can
at least obtain non-identifying information about the birth mother and the
child has the possibility to seek a confidentiality waiver from the mother, might
be in conformity with Article 8 of the ECHR.'>®

Example: In Godelli v. Italy, > the applicant was abandoned at birth by
her mother, who did not consent to being named on the birth certificate.
The applicant could not access non-identifying information concerning her
origins nor could she obtain disclosure of her mother’s identity. The EC-
tHR found a violation of Article 8 of the ECHR, because the state did not
strike a proper balance between the competing interests of birth mother
and child.

4.3. Establishing one’s origin: adoption

A child’s right to know his or her origins has gained particular prominence in
the context of adoption. The substantive guarantees related to adoption, out-
side the right to know one’s origins, are dealt with in Section 6.3.

Under CoE law, Article 22 (3) of the European Convention on the Adoption of
Children (revised) is a fairly robust provision on the adopted child’s right to ac-
cess information held by the authorities concerning his or her origins. It allows

124 Ibid., para. 100; see also ECtHR, Labassee v. France, No. 65941/11, 26 June 2014, para. 79.
125 ECtHR, Odiévre v. France [GC], No. 42326/98, 13 February 2003, paras. 48-49.
126 ECtHR, Godelli v. Italy, No. 33783/09, 25 September 2012, para. 58.
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for States Parties to grant the parents of origin a legal right not to disclose their
identity, as long as it does not amount to an absolute veto. The competent
authority must be able to determine whether it overrides the parents of ori-
gin’s right and can disclose identifying information in light of the circumstances
and the respective rights at stake. In the case of full adoption, the adopted
child must at least be able to obtain a document attesting the date and place
of birth.””

Under international law, the Hague Convention on Inter-Country Adoption
provides for the possibility for an adopted child to access information about the
identity of his or her parents “under appropriate guidance”, but leaves it to each
State Party to allow for it, or not.”28

4.4. ldentity theft

Key point

- Practical and effective protection must be ensured against identity theft of children.

Identity theft concerns situations where a child’s name is used without his or
her knowledge.

Under CoE law, the ECtHR has dealt with identity theft under Article 8 of the
ECHR on the right to respect for private and family life. It held that states are
obliged to ensure the practical and effective protection of children against
identity theft, and that states must take effective steps to identify and prose-
cute the perpetrator.®®

127 Council of Europe, European Convention on the Adoption of Children (Revised), CETS No. 202,
2008, Art. 22.

128 Hague Conference on Private International Law, Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption, 29 May 1993, Art. 30 (2).

129 ECtHR, K.U. v. Finland, No. 2872/02, 2 December 2008, para. 49.
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Example: In K.U. v. Finland, 3°an advertisement was placed on an internet
dating website in the name of a 12-year-old boy, without his knowledge. It
mentioned his age, telephone number, physical description and contained
3 link to a webpage containing his picture. The advertisement was of
3 sexual nature, suggesting that the boy was looking for an intimate
relationship with a boy of his age or older, thus making him a target for
paedophiles. The identity of the person who placed the advertisement
could not be obtained from the internet provider due to the legislation in
place. The ECtHR held that the positive obligation under Article 8 of the
ECHR not only to criminalise offences but also to effectively investigate
and prosecute them, assumes even greater importance when the physical
and moral welfare of a child is threatened. In this case, the Court found
that by being exposed as a target for paedophiliac approaches on the
internet the child’s physical and moral welfare was threatened. There was
consequently a breach of Article 8 of the ECHR.

Aspects related to identity theft are closely related to child pornography and
grooming. These are dealt with in Section 7.2.

4.5. Right to citizenship

Key points

- Therightofresidence withinthe EU of children who are EU citizens should notbe deprived
of any useful effect by refusing residence rights to their parent(s).

- TheECHRdoesnotqguaranteetherighttocitizenship,butanarbitraryrefusalof citizenship
may fallunder Article 8 of the ECHR (right to respect for private and family life) due to its
impact on an individual’s private life.

Under EU law, Article 20 (1) of the TFEU grants the status of EU citizen to every
Member State national of the EU. The CJEU ruled on the effectiveness of the
right of residence of children who have EU citizenship but not the nationality of
the EU Member State where they reside. At stake was the refusal of residence
rights within the EU to a parent who was the carer of a child with EU citizen-
ship. The CJEU held that the refusal of residence rights to a parent who is the

130 ECtHR, K.U. v. Finland, No. 2872/02, 2 December 2008.
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primary caregiver of a child deprives the child’s right of residence of any useful
effect. Hence, the parent who is the primary caregiver has the right to reside
with the child in the host state.® These aspects are addressed in more detail
in Section 9.5.

Under CoE law, the ECHR does not guarantee the right to citizenship.? An
arbitrary refusal of citizenship, however, may come within the scope of Article 8
of the ECHR because of its impact on an individual’s private life, which embraces
aspects of a child’s social identity™? - which here refers to the identity a child has
in society.

Example: In Genovese v. Malta, Maltese citizenship was denied to a child
born out of wedlock outside of Malta to a non-Maltese mother and a ju-
dicially-recognised Maltese father. The refusal of citizenship as such did
not violate Article 8 of the ECHR. The arbitrary denial of citizenship on the
ground of birth out of wedlock, however, raised questions of discrimina-
tion. Arbitrary differential treatment on this ground requires weighty rea-
sons by way of justification. In the absence of such reasons, a violation of
Article 8 together with Article 14 of the ECHR was found.?*

A key concern in treaty provisions on the right to acquire citizenship is the
avoidance of statelessness. The European Convention on Nationality contains
detailed provisions on children’s legal acquisition of nationality, and restricts
the possibilities for children to lose citizenship.®*> The CoE Convention on the
Avoidance of Statelessness in Relation to State Succession contains an ob-
ligation to avoid statelessness at birth (Article 10) and provides for the right
to the nationality of the successor state in case of statelessness (Article 2).3¢
Article 12 of the Revised European Convention on Adoption also echoes the
concern to avoid statelessness; states have to facilitate the acquisition of their
nationality by a child adopted by one of their nationals, and loss of nationality

131 (JEU, C-200/02, Kungian Catherine Zhu and Man Lavette Chen v. Secretary of State for the Home
Department, 19 October 2004, paras. 45-46.

132 ECtHR, Slivenko and Others v. Latvia [GC], Decision on admissibility, No. 48321/99, 23 Janu-
ary 2002, para. 77.

133 ECtHR, Genovese v. Malta, No. 53124/09, 11 October 2011, para. 33.
134 Ibid., paras. 43-49.
135 Council of Europe, European Convention on Nationality, CETS No. 166, 1997, Arts. 6 and 7.

136 Council of Europe, Convention on the Avoidance of Statelessness in relation to State Succession,
CETS No. 200, 2006.

71


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62002CJ0200
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62002CJ0200
http://hudoc.echr.coe.int/eng?i=001-22231
http://hudoc.echr.coe.int/eng?i=001-106785
http://www.conventions.coe.int/Treaty/en/Treaties/Html/166.htm
http://conventions.coe.int/Treaty/EN/Treaties/Html/200.htm

Handbook on European law relating to the rights of the child

72

as a consequence of adoption is conditional upon possession or acquisition of
another nationality.

Under international law, Article 7 of the CRC guarantees the right to acquire
a nationality, as does Article 24 (3) of the ICCPR.

4.6. Identity of children belonging to
national minorities

Key point

- A child belonging to a national minority has the right to enjoy his or her own culture,
profess and practice his or her own religion, and use his or her own language.’¢

Under EU law, no particular attention has been paid to the identity of children
belonging to national minorities from a fundamental rights’ perspective.
Furthermore, there is no leading jurisprudence in the EU that adds to the CoE
standards.

Under CoE law, Article 5 (1) of the FCNM explicitly mentions that States Parties
undertake to preserve the essential elements of the identity of persons be-
longing to national minorities, i.e. their religion, language, traditions and cul-
tural heritage. There is no child-specific provision in the FCNM. The question of
language in education is dealt with in Section 8.2.

Under international law, Article 30 of the CRC guarantees to a child belonging
to a national minority or an indigenous child the right “to enjoy his or her own
culture, to profess and practise his or her own religion, or to use his or her own
language” in community with other members of his or her group.

137 On other aspects of economic, social and cultural rights, see further Chapter 8.
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EU

Issues covered

CoE

Charter of Fundamen-
tal Rights, Article 7
(right to respect for
family life)

Charter of Fundamen-
tal Rights, Article 24
(rights of the child)

Maintenance Regula-
tion (4/2009)

Charter of Fundamental
Rights, Article 24 (3)
(right to maintain con-
tact with both parents)

Brussels Il bis Regula-
tion (2201/2003)
Mediation Directive
(2008/52/EC)

Access to Justice
Directive (2002/8/EC)
(access to justice in
cross border disputes)

Right to respect
for family life

Right to be cared
for by parents

Right to
maintain contact
with both parents

Parental
separation

ECHR, Article 8 (right to respect for family
life)

ECtHR, R.M.S. v. Spain, No. 28775/12, 2013
(deprivation of contact with daughter)

Convention on Contact concerning
Children

ECtHR, Levin v. Sweden, No. 35141/06,
2012 (restriction of contact rights)

ECtHR, Schneider v. Germany,

No. 17080/07, 2011 (contact between

3 child and non-legally recognised father).
ECtHR, Sommerfeld v. Germany [G(],

No. 31871/96, 2003 (contact between
father and daughter)

ECtHR, Mustafa and Armagan Akin v. Tur-
key, No. 4694/03, 2010 (contact between
siblings after custody award)

ECtHR, Vojnity v. Hungary, No. 29617/07,
2013 (restriction on access on the ground
of religious convictions)
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EU Issues covered CoE
Charter of Fundamen-  Child abduction Convention on Contact concerning
ta] Rights, Articlg 24 Children
(rights of the child) ECtHR, Neulinger and Shuruk v. Switzer-
Brussels Il bis Regula- land [GC], No. 41615/07, 2010 (taking of
tion (2201/2003) child by mother)
CJEU, C2711/10 PPU, ECtHR, X v. Latvia [GC], No. 27853/09,
Doris Povse v. Mauro 2013 (grave risk in case of child’s return
Alpago, 2010 (enforce- under Hague Convention)

ment certificate)

European law - both EU and CoE - provides for the right to respect for family
life (Article 7 of the EU Charter of Fundamental Rights; Article 8 of the ECHR).
The EU’s competence in matters of family life relates to cross-border disputes,
including recognition and enforcement of judgments across Member States.
The CJEU deals with matters such as the child’s best interests and the right to
family life as laid down in the EU Charter of Fundamental Rights, relative to
the Brussels Il bis Regulation. ECtHR case law relating to family life recognises
interdependent rights, such as the right to family life and the right of the child
to have their best interests, as a primary consideration. It acknowledges that
children’s rights are sometimes conflicting. The right of the child to respect for
family life, for instance, may be limited to secure their best interests. Further,
the CoE has adopted various other instruments which deal with matters related
to contact, custody and exercise of children’s rights.

This chapter examines the child’s right to respect for family life and associated
rights, especially the content and scope of these rights as well as the associ-
ated legal obligations and their interaction with other rights. Specific aspects
addressed include the right to respect for family life and its limitations (Sec-
tion 5.1), the right of the child to be cared for by his/her parents (Section 5.2),
the right to maintain contact with both parents (Section 5.3) and child abduc-
tion (Section 5.4).
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51. Right to respect for family life

Key points

- States have positive obligations to ensure children’s effective enjoyment of their right
to respect for family life.

+ Under both EU and CoE law, judicial and administrative authorities should take into
account the child’s best interests in any decision related to the child’s right to respect
for his/her family life.

The child’s right to respect for family life includes a number of composite
rights, such as: the child’s right to be cared for by his/her parents (Section 5.2);
the right to maintain contact with both parents (Section 5.3); the right not to
be separated from parents except where it is in the child’s best interests (Sec-
tion 5.4 and Chapter 6); and the right to family reunification (Chapter 9).

Under both EU law and CoE law, the right to respect for family life is not absolute,
and subject to a number of limitations. These limitations, as the explanatory
note to the EU Charter of Fundamental Rights®™® clarifies, are the same as for
the corresponding provision of the ECHR, specifically Article 8 (2), that is: in
accordance with the law and necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.”*

The EU Charter of Fundamental Rights expressly incorporates within this right
an obligation to consider the best interests of the child (Article 24 (2)).° Even
though the obligation to observe the child’s best interests is not expressly laid
down under the ECHR, the ECtHR incorporates that obligation in its case law.!

138 European Parliament, Council of the European Union, European Commission (2007), “Explana-
tions relating to the Charter of Fundamental Rights”, 2007/C 303/02, 0) 2007 C 303, 14 Decem-
ber 2007, pp. 17-35, see explanation relating to Art. 7.

139 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms,
CETS No. 5,1950, Art. 8.

140 CJEU, C400/10 PPU, J. McB. v. L.E., 5 October 2010.
141 See, for example, ECtHR, Ignaccolo-Zenide v. Romania, No. 31679/96, 25 January 2000, para. 94.
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5.2. Right of the child to be cared for by
his/her parents

Key points

+ EU law regulates procedural aspects of the child’s right to be cared for by his/her
parents.

- Under the ECHR, states have negative and positive duties to respect children’s and
parents’ rights to family life.

The right of children to know the identity of their parents and the right to be
cared for by them are two core components of children’s right to respect for
family life. They are to an extent interdependent: children’s right to know their
parents is ensured through parental care. Sometimes, however, these rights
are distinct - for example, for children who are adopted or born as a result of
medically-assisted procreation. Here the right is more closely associated with
the child’s right to identity, as expressed by knowing his/her biological parent-
age, and is therefore considered in Chapter 4. The focus of this section is on the
second right: the right of the child to be cared for by his/her parents.

Under EU law, there are no provisions dealing with the substantive scope of
the right to be cared for by parents. EU instruments may deal with cross-bor-
der aspects, such as recognition and enforcement of judgements across Mem-
ber States. Regulation 4/2009 on jurisdiction, applicable law, recognition and
enforcement of decisions and cooperation in matters relating to maintenance
(Maintenance Regulation), for instance, covers cross-border maintenance ap-
plications arising from family relationships.*? It establishes common rules
for the entire EU, aiming to ensure the recovery of maintenance claims even
where the debtor or creditor is in another country.

Under CoE law, the ECtHR has underscored that Article 8 of the ECHR primarily
establishes the duty of the state not to intervene in family life.> However, states

142 Council of the European Union (2008), Council Requlation (EC) No. 4/2009 of 18 December 2008
on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in
matters relating to maintenance, 0J 2008 L 7 (Maintenance Requlation).

143 ECtHR, R.M.S. v. Spain, No. 28775/12, 18 June 2013, para. 69.


http://hudoc.echr.coe.int/eng?i=001-121906
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also have a positive obligation to take the necessary measures to both support
parents and families and to protect children against potential abuse.™* Children
should only be separated from their parents in exceptional circumstances. In
these cases, everything must be done to preserve personal relations and, when
appropriate, to ‘rebuild’ the family. States enjoy a wide margin of appreciation
when taking the initial decision to separate children from their parents.> However,
stricter scrutiny is called for regarding any further limitations, such as restrictions
placed on parental rights of access, and any legal safeguards designed to secure
the effective protection of the right of parents and children to respect for their
family life. Such further limitations entail the danger that the family relations
between a young child and one or both parents would be effectively curtailed.
Equally, when it comes to separating mothers from new-born babies, the reasons
put forth by the state must be extraordinarily compelling.™¢

The margin of appreciation decreases with the amount of time children are
separated from their parents, and state authorities should put forward strong
reasons to support their decision to maintain the separation.”” The ECtHR
analyses whether the decision-making process was fair and whether all parties
involved were given the opportunity to present their case.

Example: In R.M.S. v. Spain™®, the applicant argued that she had been deprived
of all contact with her daughter from the age of three years and 10 months
onwards on the basis of her socio-economic status. In finding a violation of
Article 8 of the ECHR, the Court stressed that “the Spanish administrative
authorities should have considered other less drastic measures than taking the
child into care”. It also stated that: “The role of the social welfare authorities is
precisely to help persons in difficulty [...], to provide them with guidance and
to advise them on matters such as the different types of benefits available,
the possibility of obtaining social housing and other means of overcoming
their difficulties, such as those originally sought by the applicant.” Accordingly,
the ECtHR held “that the Spanish authorities failed to undertake appropriate
and sufficient efforts to secure the applicant’s right to live with her child”.*

144 Ibid., para. 69 and following.

145 ECtHR, Y.C. v. the United Kingdom, No. 4547/10, 13 March 2012, para. 137.
146 ECtHR, K. and T. v. Finland [GC], No. 25702/94, 12 July 2001, para. 168.
147 ECtHR, Y.C. v. the United Kingdom, No. 4547/10, 13 March 2012, para. 137.
148 ECtHR, R.M.S. v. Spain, No. 28775/12, 18 June 2013.

149 Ibid., paras. 86 and 93.
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Under international law, Article 5 of the CRC provides that “States Parties shall
respect the responsibilities, rights and duties of parents, [...] to provide, in
a manner consistent with the evolving capacities of the child, appropriate di-
rection and guidance in the exercise by the child of the rights recognised in the
present Convention”. Furthermore, Article 9 of the CRC states that a child shall
not be separated from his/her parents against his/her will, and that all parties
must be given the opportunity to participate in any proceedings relating to this
situation. The UN Guidelines on Alternative Care further substantiate the rights
of children in these circumstances and the corresponding duties of states.®

5.3. Right to maintain contact with both
parents

Key points

- The right of the child to maintain contact with both parents subsists in all forms of
parental separation: family-related and state-sanctioned.

+ The process of ensuring the right of the child to maintain contact with his/her parents
and family reunification requires regard for the best interests of the child as a primary
consideration, giving due weight to the views of the child in accordance with his/her
age and maturity.

The scope of the right to maintain contact with parents differs depending on
the context. In the event of a decision of the parents to separate from each
other, the scope is broader and normally limited only by the best interests of
the child. In the context of a state-sanctioned separation resulting from, for
instance, expulsion or imprisonment of a parent, state authorities act in fur-
therance of a protected interest, and must strike a fair balance between the
interests of the parties and the obligation to ensure the best interests of the
child. The right of children to maintain contact with both parents is applicable
in both instances.

Under EU law, Article 24 (3) of the EU Charter of Fundamental Rights expressly
recognises every child’s right to maintain contact with both parents. The

150 UN, Human Rights Council (2009), UN Guidelines for the Alternative Care of Children,
UN Doc. A/HRC/11/L13, 15 June 2009.
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provision’s wording clarifies the content of the right, particularly the meaning
of contact, which must: occur on a regular basis; allow the development of
a personal relationship; and be in the form of direct contact. There is, however,
a caveat: the right of each child to maintain contact with her or his parents
is expressly limited by their best interests. This provision, as the explanatory
note to the Charter clarifies, is expressly informed by Article 9 of the CRC.

In line with EU competences (see Chapter 1), there has been a specific focus on
judicial cooperation (with the objective of creating an area of freedom, securi-
ty and justice in which the free movement of persons is ensured). Two EU in-
struments are of particular relevance: Council Regulation (EC) No. 2201/2003™"
(Brussels Il bis), and European Parliament and Council Directive 2008/52/EC
(Mediation Directive).®> From a rights perspective, the Brussels Il bis Regula-
tion is significant. First, it applies to all decisions on parental responsibility, irre-
spective of marital status. Second, the rules relating to jurisdiction (determined
for the most part by the child’s habitual residence) are expressly informed by
the best interests of the child; and third, there is particular regard for ensuring
the respect of children’s views 3

CJEU jurisprudence in cases of wrongful removal of a child following a deci-
sion taken unilaterally by one of the parents has primarily aimed to uphold
the fundamental right of the child to maintain on a reqular basis a personal
relationship and direct contact with both parents (Article 24 (3) of the Charter),
as the Court asserts that this right undeniably merges into the best interests
of any child. In the CJEU’s view, a measure that prevents the child to main-
tain on a reqgular basis a personal relationship and direct contact with both par-
ents can be justified only by another interest of the child of such importance
that it takes priority over the interest underlying that fundamental right.’>
This includes provisional, including protective, measures under Article 20 of
the Brussels Il bis Regulation. The Court ruled that a balanced and reasonable

151 Council of the European Union (2003), Council Regulation (EC) No. 2201/2003 of 27 No-
vember 2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Requlation (EC)
No 1347/2000, 0) 2003 L 338 (Brussels Il bis).

152 European Parliament, Council of the European Union (2008), Directive 2008/52/EC of the
European Parliament and the Council of 21 May 2008 on certain aspects of mediation in civil
and commercial matters, 0) 2008 L 136/3 (Mediation Directive).

153 See, for example, Council Requlation (EC) No. 2201/2003, Preamble (paras. 5, 12, 13 and 19) and
Articles 8, 41 (2) (c) and 42 (2) (a).
154 (JEU, C-403/09 PPU, Jasna Deticek v. Maurizio Squeglia, 23 December 2009, para. 59.
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assessment of all the interests involved, which must be based on objective
considerations relating to the actual person of the child and his or her social
environment, must in principle be performed in proceedings in accordance with
the provisions of Brussels Il bis Regulation.’>®

Example: The case of E. v. B*¢ concerns proceedings between Mr. E. (the
father) and Ms. B. (the mother), in relation to the jurisdiction of the courts
of the United Kingdom to hear and determine the usual place of residence
of their child, S., and the rights of access of the father. The parents had
signed an agreement before a Spanish court whereby the mother had
custody, and access was granted to the father. Subsequently, the moth-
er sought to reduce the rights of access which had been granted to the
father by that agreement. The father submitted an application before the
High Court seeking the enforcement of the Spanish agreement. The moth-
er submitted that she had prorogued the jurisdiction of the Spanish court
and sought to transfer the prorogued jurisdiction to the courts of England
and Wales. On the father’s appeal, the Court of Appeal referred several
questions to the CJEU concerning the interpretation of Article 12 (3) of the
Brussels Il bis Regulation. The CJEU held that where a court is seized of pro-
ceedings in accordance with Article 12 (3) of the Brussels Il bis Regulation,
the best interests of the child can only be safeguarded by a review, in each
specific case, of the question of whether the prorogation of jurisdiction
which is sought is consistent with the child’s best interests. A prorogation
of jurisdiction is valid only in relation to the specific proceedings for which
the court whose jurisdiction is prorogued is seized. After the final conclu-
sion of the proceedings from which the prorogation of jurisdiction derives,
that jurisdiction comes to an end, in favour of the court benefiting from
a general jurisdiction under Article 8 (1) of the Brussels Il bis Regulation.

With regard to parental responsibility, Brussels Il bis co-exists with the Hague
Convention on jurisdiction, applicable law, recognition, enforcement and coop-
eration in respect of parental responsibility and measures for the protection
of children. Pursuant to Article 61, Brussels Il bis shall take precedence over

155 Ibid., para. 60.
156 C(JEU, (-436/13, E. v. B., 1 October 2014 (summary adjusted from http://cases.iclr.co.uk).

157 The World Organisation for Cross-border Cooperation in Civil and Commercial Matters (1996),
Hague Conference on private international law, Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-Operation in respect of Parental Responsibility and Measures
for the Protection of Children, 19 October 1996.
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the Hague Convention: (a) if the child concerned has her or his habitual res-
idence on the territory of a Member State or (b) as concerns the recognition
and enforcement of a judgment rendered in a court of a Member State on the
territory of another Member State, even if the child concerned has her or his
habitual residence on the territory of a third state which is a contracting Party
to the Hague Convention. Therefore, a key issue under the Brussels Il bis Regu-
lation is the determination of the habitual residence of the child.

Example: In Mercredi v. Chaffe,*® the Court of Appeal of England and Wales
referred a case to the CJEU concerning the removal of a two-month-old
child from the United Kingdom to the French island of Réunion. The CJEU
ruled that the concept of habitual residence, for the purposes of Articles 8
and 10 of the Brussels Il bis Regulation corresponds to the place which re-
flects some degree of integration by the child in a social and family en-
vironment. Where the situation concerns an infant who has been staying
with his/her mother only a few days in a Member State - other than that
of his/her habitual residence - to which he/she was removed, the factors
that must be taken into consideration include: first, the duration, regular-
ity, conditions and reasons for the stay in the territory of that EU Member
State and for the mother’s move to that state; and second, with particular
reference to the child’s age, the mother’s geographic and family origins,
and the family and social connections which the mother and child have
with that Member State.

Also of particular relevance for the enjoyment of the right to maintain contact
with both parents in cross-border disputes are the instruments related to reg-
ulating access to justice that clarify how to handle complex disputes, such as
Council Directive 2002/8/EC (Access to Justice Directive), which requires “im-
prov[ing] access to justice in cross-border disputes by establishing minimum
common rules relating to legal aid for such disputes”® The purpose of this
directive is to: improve access to justice in cross-border civil cases by establish-
ing common minimum rules relating to legal aid; ensure that appropriate legal
aid is granted, under certain conditions, to persons who cannot meet the cost
of proceedings on account of their financial situation; and facilitate compatibil-

158 CJEU, C-497/10 PPU, Barbara Mercredi v. Richard Chaffe, 22 December 2010.

159 Council of the European Union (2003), Council Directive 2002/8/EC of 27 January 2003 to
improve access to justice in cross-border disputes by establishing minimum common rules
relating to legal aid for such disputes, 0) 2003 L 026 (Access to justice directive).
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ity of national laws in this matter and to provide for cooperation mechanisms
between the authorities of the Member States.

Under CoE law, the right of each child to maintain contact with both parents
is implicit in Article 8 of the ECHR. The ECtHR affirms that “the mutual enjoy-
ment by parent and child of each other’s company constitutes a fundamental
element of family life”° It also emphasises, however, that this right may be
limited by the best interests of the child (see Section 5.4 and Chapter 6). This
right is at the centre of judicial decision-making about custody of and contact
with children.

In a series of cases, the ECtHR has either expressly or implicitly referred to the
best interests of the child within the context of custody and contact.

Example: In Schneider v. Germany,s" the applicant had a relationship
with a married woman and claimed to be the biological father of her son,
whose legally recognised father was the mother’s husband. The applicant
argued that the decision of the domestic courts to dismiss his application
for contact with the child and information about the child’s development
on the basis that he was neither the child’s legal father nor had a relation-
ship with the child violated his rights under Article 8 of the ECHR. In find-
ing a violation, the ECtHR focused on the failure of the domestic courts to
give any consideration to the question of whether, in the particular circum-
stances of the case, contact between the child and the applicant would
have been in the child’s best interest.’s? As regards the applicant’s request
for information about the child’s personal development, the Court held
that the domestic courts failed to give sufficient reasons to justify their
interference for the purposes of Article 8 (2)'®* and that, therefore, the in-
terference had not been “necessary in a democratic society”.

160 ECtHR, K. and T. v. Finland [GC], No. 25702/94, 12 July 2001, para. 151.

161 ECtHR, Schneider v. Germany, No. 17080/07, 15 September 2011.

162 See also ECtHR, Anayo v. Germany, No. 20578/07, 21 December 2010, paras. 67 and 71.
163 ECtHR, Schneider v. Germany, No. 17080/07, 15 September 2011, para. 104.
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Example: In Levin v. Sweden'® the applicant, a mother of three children
in alternative non-family based care, argued that the restrictions on her
right to maintain contact with her children violated her right to respect for
family life. The ECtHR focused on the objective of the contact restrictions,
i.e. protecting the best interests of the children. In that particular case, the
children had been neglected while in the care of the applicant, and contact
with her revealed strong negative reactions on the part of the children. In
holding that there had been no violation of Article 8 of the ECHR, the Court
found that the interference with the applicant’s rights had been “propor-
tionate to the legitimate aim pursued [the best interests of the children]
and within the margin of the domestic authorities”.

Example: In Sommerfeld v. Germany'®> the applicant complained about the
restrictions on his right to maintain contact with his daughter, who had
consistently expressed that she did not wish to remain in contact with him.
In particular, the applicant argued that the failure of the domestic courts
to obtain a psychological expert opinion constituted a flaw in the domes-
tic proceedings. In finding no violation of Article 8 of the ECHR, the ECtHR
concluded that the domestic court had been well placed to evaluate the
daughter’s statements and to establish whether or not she had been able
to make up her own mind.

Example: In Mustafa and Armagan Akin v. Turkey,¢® the applicants -
a father and a son - argued that the terms of a custody order by the
domestic court had violated their rights under Article 8 of the ECHR.
These terms prevented the son from having contact with his sister, who
was in the custody of their mother. Moreover, the father could not have
contact with both of his children together because his son’s contact with
his mother coincided with his own contact with his daughter. The ECtHR
held that the decision of the domestic court separating the two siblings
constituted a violation of the applicants’ right to respect for their family
life, as it not only prevented the two siblings from seeing each other, but
also made it impossible for their father to enjoy the company of both his
children at the same time.

164 ECtHR, Levin v. Sweden, No. 35141/06, 15 March 2012, paras. 57 and 69; ECtHR, K. and T. v.
Finland [GC], No. 25702/94, 12 July 2001, para. 151.

165 ECtHR, Sommerfeld v. Germany [GC], No. 31871/96, 8 July 2003, para. 72.
166 ECtHR, Mustafa and Armagan Akin v. Turkey, No. 4694/03, 6 April 2010.
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In the context of custody and contact decision-making, the ECtHR also prohibits
discrimination incompatible with Article 14 of the ECHR.

Example: In the case of Vojnity v. Hungary,'?’ the applicant argued that he
had been denied access to his son due to his religious convictions.’® In
finding a violation of Article 14 in conjunction with Article 8 of the ECHR,
the ECtHR observed that there was no evidence that the applicant’s re-
ligious convictions involved dangerous practices or exposed his son to
physical or psychological harm.%® The domestic courts’ decisions on the
removal of the applicant’s access rights rendered any form of contact and
the establishment of any kind of further family life impossible, despite
the fact that total severance of contact could be justified only in excep-
tional circumstances.”® The ECtHR, therefore, held that there had been no
reasonable relationship of proportionality between a total ban on the ap-
plicant’s access rights and the aim pursued, namely the protection of the
best interest of the child.”

Example: The case of Salgueiro da Silva Mouta v. Portugal’> was brought
by a father who claimed parental responsibility over his child. He alleged
that, in the national proceedings, the Portuguese authorities had dismissed
his claim and awarded parental responsibility to the mother on the basis of
his sexual orientation. The ECtHR found that the domestic authorities in-
deed refused custody on the ground that he was homosexual - a decision
that does not have an objective and reasonable justification. The Court
concluded that Article 8 taken together with Article 14 of the ECHR were
violated.

167 ECtHR, Vojnity v. Hungary, No. 29617/07, 12 February 2013; see also ECtHR, P.V. v. Spain,
No. 35159/09, 30 November 2010 (available in French and Spanish).

168 ECtHR, Vojnity v. Hungary, No. 29617/07, 12 February 2013, para. 22.

169 Ibid., para. 38.

170 Ibid., para. 41.

171 Ibid., para. 43.

172 ECtHR, Salgueiro da Silva Mouta v. Portugal, No. 33290/96, 21 December 1999.
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Family life

Furthermore, the right of the child to maintain contact with both parents is
expressly cited within the CoE Convention on Contact Concerning Children.””?
Article 4 (1) of this convention states that “a child and his or her parents shall
have the right to obtain and maintain reqular contact with each other”. The
general principles to be applied in jurisprudence about contact emphasise
the right of a child to be informed, consulted and to express his or her views,
and for these views to be given due weight. Article 6 of the CoE Convention
on the Exercise of Children’s Rights™* further identifies requisites of judicial
decision-making, including the legal obligations to: consider whether the
judicial authority has sufficient information to determine the best interests of
the child; ensure the right of the child to information about the process and
outcomes; and open a safe space for affected children to freely express their
views in an age/maturity appropriate manner.

Situations may arise in which children are otherwise separated from a parent,
for example as a result of the parent’s imprisonment. The ECtHR was faced
with such a situation in Horych v. Poland,”> where it addressed the issue of
the conditions in which the applicant, categorised as a dangerous prisoner,
had received visits from his minor daughters. It noted that “visits from children
[...]in prison require special arrangements and may be subjected to specific
conditions depending on their age, possible effects on their emotional state
or well-being and on the personal circumstances of the person visited”7¢ The
Court went on to say that “positive obligations of the State under Article 8, [...]
include a duty to secure the appropriate, as stress-free for visitors as possible,
conditions for receiving visits from his children, regard being had to the practi-
cal consequences of imprisonment”. "’

Finally, the right of children deprived of the liberty to maintain contact with
their parents is reinforced by selected provisions of the CoE Guidelines on

173 Council of Europe, Convention on Contact Concerning Children, CETS No. 192, 2003. See also The
World Organisation for Cross-border Cooperation in Civil and Commercial Matters (1996), Hague
Conference on private international law, Convention on Jurisdiction, Applicable Law, Recogni-
tion, Enforcement and Co-Operation in respect of Parental Responsibility and Measures for the
Protection of Children.

174 Council of Europe, European Convention on the Exercise of Children’s Rights, CETS No. 160,
1996.

175 ECtHR, Horych v. Poland, No. 13621/08, 17 April 2012.
176 Ibid., para. 131.
177 Ibid., para. 131.
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child-friendly justice.””® The guidelines expressly affirm the right of children
deprived of their liberty “to maintain regular meaningful contact with parents
[and] family” (Article 21 (3)) (see also Chapter 11).

Under international law, the right to maintain contact with both parents is
affirmed in Article 9 (3) of the CRC: “State Parties shall respect the right of the
child who is separated from one or both parents to maintain personal relations
and direct contact with both parents on a regular basis, except if it is contrary
to the child’s best interests.”

5.4. Improper removal of children across
borders — child abduction

Key points

- The ECtHR requires a child rights-based approach to improper removals in breach of
custody arrangements: Article 8 of the ECHR (right to respect for private and family
life) must be interpreted in connection with the Hague Convention and the CRC.

- EU law requires more specifically that the child be heard during the proceedings relat-
ing to his/her return following wrongful removal or retention.

Child abduction refers to a situation in which a child is removed or retained
across national borders in breach of existing custody arrangements (Article 3
of the Hague Convention on the Civil Aspects of International Child Abduction™®
(Hague Convention)). Under the Hague Convention, wrongfully removed or re-
tained children are to be returned speedily to their country of habitual resi-
dence (Article 11 (1)). The courts of the country of habitual residence determine
the merits of the custody dispute. The courts of the country from which the
child has been removed should order the return within six weeks from the date
that the return application is made (Article 11). The Hague Convention is un-
derpinned by the principle of the child’s best interests. In the context of this
convention, the presumption is that the unlawful removal of a child is in itself

178 Council of Europe, Committee of Ministers (2010), Guidelines on child friendly justice.

179 The World Organisation for Cross-border Cooperation in Civil and Commercial Matters (1980),
Hague conference on private international law, Hague Convention of 25 October 1980 on the
civil aspects of international child abduction, 25 October 1980.



Family life

harmful and that the status quo ante should be restored as soon as possible
to avoid the legal consolidation of wrongful situations. Issues of custody and
access should be determined by the courts that have jurisdiction in the place
of the child’s habitual residence rather than those of the country to which the
child has been wrongfully removed. There are several limited exceptions to the
return mechanism, established in Articles 12, 13, and 20 of the Hague Conven-
tion. Article 13 includes the provisions that have generated most of the litiga-
tion, both at a domestic and at an international level. It establishes that the
country the child has been removed to may refuse to return a child, where the
return would expose him/her to a grave risk of harm or otherwise place him/
her in an intolerable situation (Article 13 (b)). A return may equally be refused
if the child objects to the return if he or she has attained the level of maturity
to express his/her views (Article 13 (2)).

Under EU law, the most important instrument requlating child abduction be-
tween EU Member States is the Brussels Il bis Regulation,’° largely based on
the provisions of the Hague Convention. This regulation complements and
takes precedence over the Hague Convention in intra-EU abduction cases (Re-
cital 17 of the Preamble and Article 60 (e)). Although the Hague Convention
remains the main child-abduction instrument, in certain respects Brussels Il bis
has ‘tightened’ the jurisdictional rules in favour of the courts of origin/habit-
ual residence. Similar to the Hague Convention, the courts of the state where
the child was habitually resident immediately prior to improper removal/reten-
tion retain the jurisdiction in cases of child abduction. The regulation maintains
the same exceptions to the return as those included in the Child Abduction
Convention.

However, under Brussels Il bis, as opposed to the Hague Convention, the state
of habitual residence retains jurisdiction to adjudicate the merits of the custody
dispute, even after a non-return order is issued in application of Article 13 (b)
of the Hague Convention (Article 11 (6)-(8) of the Brussels Il bis Regulation).
The change of jurisdiction to the state the child has been removed to may
only occur in two situations, provided for under Article 10 of the Brussels Il bis
Regulation. The first situation stipulates that the courts of the state of refuge
shall have jurisdiction if the child has acquired habitual residence in that state

180 Council of the European Union (2003), Council Regulation (EC) No. 2201/2003 of 27 No-
vember 2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Requlation (EC)
No 1347/2000, 0) 2003) L 338.
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and each person having right of custody has acquiesced in the removal or re-
tention.’® The second situation arises where the child: has acquired habitual
residence in the state he/she has been removed to; a period of one year has
elapsed since the parent left behind had or should have had knowledge of the
whereabouts of the child; the child is settled into his new environment; and at
least one of the four further conditions listed in Article 10 (b) of the Brussels Il
bis Regulation are met.’®

As with all other EU legal instruments, Brussels Il bis must be interpreted in
accordance with the provisions of the EU Charter of Fundamental Rights,
in particular Article 24. The CJEU has had the opportunity to clarify the
interpretation of Article 24 in the context of child abductions. As discussed in
Section 2.4, in the Aguirre Zarraga Case, the (JEU ruled that the right of the
child to be heard, enshrined in Article 24 of the Charter, requires that the legal
procedures and conditions which enable children to express their views freely
be made available to them, and that those views be obtained by the court.’®
According to the CJEU however, it is only for the courts of the child’s habitual
residence to examine the lawfulness of their own judgments in the light of the
EU Charter of Fundamental Rights and the Brussels Il bis Regulation. According
to the mutual trust principle, Member States’ legal systems should provide
effective and equivalent protection of fundamental rights. Therefore, the
interested parties have to bring any human rights-based challenge before the
courts which have jurisdiction over the merits of the custody dispute pursuant
to the regulation. The CJEU ruled that the court of the Member State to which
the child had been wrongfully removed could not oppose the enforcement of
a certified judgement, ordering the return of the child, since the assessment of
whether there was an infringement of these provisions fell exclusively within
the jurisdiction of the state from which the child had been removed.

181 Art. 10 (a) of the Brussels Il bis Regulation.

182 Art. 10 (b) of the Brussels Il bis Regulation provides for four alternative conditions as follows:
(i) within one year after the holder of rights of custody has had or should have had knowledge
of the whereabouts of the child, no request for return has been lodged before the competent
authorities of the Member State where the child has been removed to or is being retained;
(ii) a request for return lodged by the holder of rights of custody has been withdrawn and no
new request has been lodged within the time limit set in paragraph (i); (iii) a case before the
court in the Member State where the child was habitually resident immediately before the
wrongful removal or retention has been closed pursuant to Art. 11 (7); (iv) a judgment on custo-
dy that does not entail the return of the child has been issued by the courts of the Member State
where the child was habitually resident immediately before the wrongful removal or retention.

183 (JEU, C-491/10 PPU, Joseba Adoni Aguirre Zarraga v. Simone Pelz, 22 December 2010. On
aspects concerning child participation in this case, see further the analysis in Section 2.4.
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Example: The case of Povse v. Alpago™* concerns the unlawful removal of
3 girl to Austria by her mother. The Austrian courts dismissed the father’s
application for return of his daughter to Italy on the ground that there was
a grave risk of harm to the child. Meanwhile, upon the request of the fa-
ther, the Italian court ruled that it retained jurisdiction to adjudicate the
merits of the custody dispute and issued an order for the return of the
child to Italy and an enforcement certificate on the basis of Article 42 of
Brussels Il bis. The case was referred to the CJEU by an Austrian court fol-
lowing the mother’s appeal against the application for enforcement of
the certificate and the ensuing return order of the child to Italy. The CJEU
ruled that once a certificate of enforcement has been issued there are no
possibilities of opposing the return in the country the child has been re-
moved to (in this case Austria), as the certificate is automatically enforce-
able. Further, the CJEU decided that, in this case, only the Italian courts
were competent to adjudicate on the serious risk to the child’s best inter-
ests entailed by the return. Assuming that these courts were to consider
such a risk justified, they retained sole competence to suspend their own

enforcement order™>.

Under CoE law, the CoE European Convention on Recognition and Enforce-
ment of Decisions Concerning Custody of Children and on Restoration of Cus-
tody™sand the Convention on Contact concerning Children include safe-
guards to prevent the improper removal of children and ensure the return of
children.s#

The ECtHR often deals with child abduction cases, and is in such instances gen-
erally guided by provisions of the Hague Convention when interpreting Arti-
cle 8 of the ECHR. However, the ECtHR inevitably conducts an analysis of the
child’s best interests in these cases. Two leading Grand Chamber judgments
reflect the court’s position on this matter.

184 (JEU, (-211/10, Doris Povse v. Mauro Alpago, 1 )uly 2010.

185 An application based on the same facts was later lodged with the ECtHR and declared inadmis-
sible. See ECtHR, Povse v. Austria, Decision of inadmissibility, No. 3890/11, 18 June 2013.

186 Council of Europe, European Convention on Recognition and Enforcement of Decisions concern-
ing Custody of Children and on Restoration of Custody of Children, CETS No. 105, 1980.

187 Council of Europe, Convention on Contact Concerning Children, CETS No. 192, 2003.

188 Ibid., Arts. 10 (b) and 16, respectively; Council of Europe, European Convention on Recognition
and Enforcement of Decisions concerning Custody of Children and on Restoration of Custody of
Children, CETS No. 105, 1980, Art. 8.
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Example: The case Neulinger and Shuruk v. Switzerland'® was brought by
a mother, who had removed her son from Israel to Switzerland in breach
of existing guardianship arrangements. Upon the father’s application un-
der the Hague Convention, the Swiss authorities ordered the child’s return
to Israel. In the opinion of the national courts and experts, the child’s re-
turn to Israel could be envisaged only if he was accompanied by his moth-
er. The measure in question remained within the margin of appreciation
afforded to national authorities in such matters. Nevertheless, to assess
compliance with Article 8 of the ECHR, it was also necessary to take into
account any developments since the Federal Court’s judgment ordering
the child’s return. In the present case, the child was a Swiss national and
had settled well in the country, where he had been living continuously for
about four years. Although he was at an age where he still had a signifi-
cant capacity for adaptation, being uprooted again would probably have
serious consequences for him and had to be weighed against any benefit
he was likely to gain from it. It was also noteworthy that restrictions had
been imposed on the father’s right of access before the child’s removal.
Moreover, the father had remarried twice since then and was now a father
again, but failed to pay maintenance for his daughter. The ECtHR doubted
that such circumstances would be conducive to the child’s well-being and
development. As to the mother, her return to Israel could expose her to
a risk of criminal sanctions, such as a prison sentence. It was clear that
such a situation would not be in the child’s best interests, given that his
mother was probably the only person to whom he related. The mother’s
refusal to return to Israel was not, therefore, totally unjustified. Moreover,
the father had never lived alone with the child and had not seen him since
the child’s departure at the age of two. The ECtHR was thus not convinced
that it would be in the child’s best interests to return to Israel. As to the
mother, a return to Israel would mean a disproportionate interference with
her right to respect for her family life. Consequently, there would be a vi-
olation of Article 8 of the ECHR in respect of both applicants if the decision
ordering the second applicant’s return to Israel were to be enforced.

189 ECtHR, Neulinger and Shuruk v. Switzerland [GC], No. 41615/07, 6 July 2010.
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Example: In X v. Latvia,"° the mother argued that the return of her daughter
to Australia, from where she had been wrongfully removed, would expose
her to serious harm. In determining whether the decisions of the national
courts had struck a fair balance between the competing interests at stake -
within the margin of appreciation afforded to states in such matters - the
best interests of the child had to be a primary consideration. To achieve
3 harmonious interpretation of the ECHR and the Hague Convention, the
factors capable of constituting an exception to the child’s immediate return
under Articles 12, 13 and 20 of the Hague Convention had to be genuinely
taken into account by the requested state, which had to issue a decision
that was sufficiently reasoned on this point, and then evaluated in light
of Article 8 of the ECHR. This Article imposed a procedural obligation on
the domestic authorities, requiring that when assessing an application for
a child’s return, the courts had to consider arguable allegations of a “grave
risk” for the child in the event of return and make a ruling giving specific
reasons. As to the exact nature of the “grave risk”, the exception provided
for in Article 13 (b) of the Hague Convention concerned only situations
which go beyond what a child could reasonably bear. In the present case,
the applicant had submitted to the Latvian Appeal Court a psychologist’s
certificate concluding that there existed a risk of trauma for the child in
the event of immediate separation from her mother. Although it was for
the national courts to verify the existence of a “grave risk” for the child,
and the psychological report was directly linked to the best interests of the
child, the regional court refused to examine the conclusions of that report
in light of the provisions of Article 13 (b) of the Hague Convention. At the
same time, the national courts also failed to deal with the issue of whether
it was possible for the mother to follow her daughter to Australia and to
maintain contact with her. As the national courts had failed to carry out an
effective examination of the applicant’s allegations, the decision-making
process under domestic law did not satisfy the procedural requirements
inherent in Article 8 of the ECHR, and the applicant had therefore suffered
a disproportionate interference with her right to respect for her family life.

190 ECtHR, X v. Latvia [GC], No. 27853/09, 26 November 2013, paras. 101, 106, 107 and 115-119.
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Alternative care to
family care and adoption

EU Issues covered CoE
Charter of Fun- Alternative care ECHR, Article 8 (right to respect for private and
damental Rights, to family care  family life)
Article 7 (family ESC (revised), Article 17 (right of children and
life) and Arti- young persons to social, legal and economic
CLE 2?],(|rd'9ht5 of protection)
the child) . ECtHR, Wallovad and Walla v. the Czech Republic,
Brussels Il bis No. 23848/04, 2006 (placement in care due to
Regulation inadequate housing)
(2201/2003)

ECtHR, Saviny v. Ukraine, No. 39948/06, 2008
(placement in care due to socio-economic
reasons)

ECtHR, B. v. Romania (No. 2), No. 1285/03,
2013 (parents involvement in
decision-making)

ECtHR, B.B. and F.B. v. Germany, Nos. 18734/09
and 9424/11, 2013 (procedural flaws in decision-
making process).

ECtHR, Olsson v. Sweden (No. 1), No. 10465/83,
1988 (implementation of care order)

ECtHR, T. v. the Czech Republic, No. 19315/11,
2014 (importance of contact).
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EU Issues covered CoE
Charter of Adoption European Convention on the Adoption of
Fundamental Children (Revised)
Rights, Article 24 ECtHR, Pini and Others v. Romania,
(rights of the child) Nos. 78028/01 and 78030/01, 2004 (priority of

child’s interests in adoption)

ECtHR, Kearns v. France, No. 35991/04, 2008
(parental consent to adoption).

ECtHR, E.B. v. France [GC], No. 43546/02, 2008
(lesbian woman's eligibility to adopt).

ECtHR, Gas and Dubois v. France, No. 25951/07,
2012 (gay couple’s eligibility to adopt).

ECtHR, X and Others v. Austria [G(],
No. 19010/07, 2013 (second parent adoption
for same sex couple).

ECtHR, Harroudj v. France, No. 43631/09, 2012
(kafala and adoption).

Every child has the right to respect for family life, a right recognised under
Article 7 of the EU Charter of Fundamental Rights and Article 8 of the European
Convention on Human Rights (ECHR) (see Chapter 5). Both EU and Council of
Europe law reflect the importance to the child of family relationships, and this
includes the child’s right not to be deprived of contact with his/her parents, except
when this is contrary to the child’s best interests." Finding a balance between
ensuring the child remains with his/her family - in line with the respect for family
life - and ensuring the child is protected from harm is difficult. Where a child is
removed from his/her family, he/she may be placed in either foster care or
residential care. Family life does not end with this separation and requires that
contact continues to support family reunification if it is in the child’s best interests.
In certain circumstances, permanent removal, through adoption, will take place.
The finality of adoption means that stringent requirements must be followed.

The purpose of this chapter is to consider European law on alternative care. EU
law, mainly through the Brussels Il bis Requlation, deals with cross-border pro-
cedural aspects related to placing children in alternative care. This regulation
should be interpreted according to the EU Charter of Fundamental Rights, in
particular Article 24. The ECtHR has also developed an extensive body of case
law dealing with both substantive and procedural matters of placing children
into alternative care.

191 EU (2012), Charter of Fundamental Rights of the European Union, 0) 2012 C 326, Art. 24 (3).
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Alternative care to family care and adoption

Section 6.1 begins by introducing some of the general principles governing the
situation of children deprived of family care, Section 6.2 outlines the law con-
cerning the child’s removal into alternative care and Section 6.3 considers the
European standards on adoption.

6.1. Alternative care: general principles

Key points
- Alternative care is a temporary protective measure.

- International law confirms that family-based care should be preferred over
residential care.

- Children have the right to information and to express their view with respect to place-
ment into alternative care.

Under EU, CoE and international law, viewed together, six broad principles
relating to alternative care emerge.

First, alternative care is a protective measure that ensures children’s interim
safety and facilitates children’s return to their families where possible.’®?
Ideally, it is thus a temporary solution. Sometimes, it is a protective measure
pending family reunification, for example of unaccompanied or separated child
migrants with their families.””® Other times it is a protective measure pending
developments in family life, for example, improvements in the health of
a parent or provision of support to parents.

Second, international law confirms that family-based care (such as foster
care) is the optimal form of alternative care for securing children’s protection
and development. This is affirmed by the UN Guidelines for the Alternative

192 UN, General Assembly (2010), Guidelines for the alternative care of children, A/RES/64/142,
24 February 2010, paras. 48-51; Committee on the Rights of the Child (2013), General Comment
No. 14 (2013) on the right of the child to have his or her best interests taken as a primary
consideration (art. 3 para. 1), UN Doc. CRC/C/GC/14, 29 May 2013, paras. 58-70.

193 UN, General Assembly, Convention on the Rights of the Child, 20 November 1989, Art. 22;
Committee on the Rights of the Child (2005), General Comment No. 6 (2005): Treatment of
unaccompanied and separated children outside their country of origin, UN Doc. CRC/GC/2005/6,
1September 2005, paras. 81-83.
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Care of Children and the UN Convention on the Rights of Persons with Disa-
bilities (CRPD), to which the EU is a party.”* The CRPD expressly states that
“States Parties shall, where the immediate family is unable to care for a child
with disabilities, undertake every effort to provide alternative care within the
wider family, and failing that, within the community in a family setting”.®®
Non-family based care (e.g. residential care) “should be limited to cases where
such a setting is specifically appropriate, necessary and constructive for the
individual child concerned and in his/her best interests”#¢

Third, the child’s right to a guardian or representative is key to securing his
or her broader rights.”” Although there is no explicit general obligation in EU
law to appoint a guardian for children without parental care, at least seven
EU directives require Member States to appoint a guardian for children within
different contexts, some directly related to children without parental care.®®
Further, this body of law is substantiated by the UN Guidelines for the Alterna-
tive Care of Children (generally regarding children without parental care), the
CRC (specifically regarding unaccompanied children) and the CoE Convention on
Action against Trafficking in Human Beings.”®® Most often the mandate of a le-
gal guardian is to safeguard the child’s best interests, ensure his or her overall
well-being and complement his/her limited legal capacity (and also sometimes
to exercise legal representation).20°

Fourth, implicit within Article 24 of the EU Charter of Fundamental Rights is
the legal obligation to take positive measures to ensure that decision-making

194 UN, General Assembly (2010), Guidelines for the alternative care of children, A/RES/64/142,
24 February 2010, paras. 20-22; UN, Committee on the Rights of the Child (2006), General Com-
ment No. 7 (2005): Implementing child rights in early childhood, UN Doc. CRC/C/GC/7/Rev.136 (b),
20 September 2006, para. 18. UN, Convention on the rights of persons with disabilities (CRPD),
13 December 2006, Art. 23 (5) (see also Art. 7).

195 UN, Convention on the Rights of Persons with Disabilities (CRPD), 13 December 2006, Art. 23 (5).

196 UN, General Assembly (2010), Guidelines for the alternative care of children, 24 Febru-
ary 2010, A/RES/64/142, para. 21.

197 FRA (2014a), p. 31.

198 Ibid., p. 14.

199 UN, General Assembly (2010), Guidelines for the alternative care of children, 24 Febru-
ary 2010, A/RES/64/142, paras. 100-103; UN, Committee on the Rights of the Child, General
Comment No. 6, (2005): Treatment of unaccompanied and separated children outside their
country of origin, UN Doc. CRC/GC/2005/6, 1 September 2005, paras. 33-38; Council of Europe,
Convention on Action against Trafficking in Human Beings, CETS No. 197, 2005, Art. 10 (4).

200 FRA (2014a), p. 15.
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about a child’s placement is guided by his/her best interests?° and views.??
General Comments No. 5 and 14 of the Committee on the Rights of the Child?°
as well as the UN Guidelines for the Alternative Care of Children emphasise the
need to ensure the child’s right to information, including on his/her rights and
options, as well as the child’s right “to be consulted and to have his/her views
duly taken into account in accordance with his/her evolving capacities”.2%*

Fifth, children’s broader rights within the EU Charter of Fundamental Rights,
the ECHR and the CRC remain applicable to cases of alternative care (foster or
residential care). This includes their civil and political rights (e.qg. their rights to
privacy, freedom of expression and freedom of religion and protection from
all forms of violence) and their socio-economic rights (including their rights to
education, healthcare and participation in cultural life).205

Finally, Article 4 of the CRC requires states to take “all appropriate legislative,
administrative, and other measures” to implement the convention. This applies
equally to the context of alternative care. Article 17 (1) (c) of the revised Euro-
pean Social Charter (ESC) similarly requires states to take all appropriate and
necessary measures designed to provide protection and special aid for chil-
dren and young persons temporarily or definitively deprived of their family’s
support.

Under EU law, the CJEU ruled that the Brussels Il bis Regulation applies
to decisions to place a child in alternative care. As noted in Chapter 5,
Brussels Il bis incorporates children’s rights principles in its approach,
emphasising that the equality of all children, the best interests of the child and
the right to be heard, amongst others, should be taken into account.?¢ Here the

201 UN, Committee on the Rights of the Child (2013), General Comment No. 14 (2013) on the right to
have his/her best interest taken as a primary consideration (art.3 para.1), UN Doc. CRC/C/GC/14,
29 May 2013.

202 UN, Committee on the Rights of the Child (2009), General Comment No. 12 (2009): The right of
the child to be heard, UN Doc. CRC/C/GC/12, 20 July 2009, para. 97.

203 UN, Commitee on the Rights of the Child, General Comment No. 14, para. 15 (g), 29 May 2013;
General Comment No. 5, para. 24, 27 November 2003.

204 UN, General Assembly (2010), Guidelines for the alternative care of children, 24 Febru-
ary 2010, A/RES/64/142, para. 6.

205 EU Charter of Fundamental Rights, Arts. 3-4, 7,10-11, 14 and 24; ECHR, especially Art. 8; and
CRC, Arts. 13-14, 16, 19, 28, 29, 24, 31 and 37; UN, General Assembly (2010), Guidelines for the
alternative care of children, 24 February 2010, A/RES/64/142, Sec. 2.

206 Brussels Il bis, Preamble. See also Chapter 5.
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“grounds of non-recognition for judgments relating to parental responsibility”,
as expressed in Article 23 of the Brussels Il bis Regulation, are instructive.
Article 23 states that judgments shall not be recognised:

“(a) if such recognition is manifestly contrary to the public policy of the
Member State in which recognition is sought taking into account the
best interests of the child;

(b) if it was given, except in case of urgency, without the child having
been given an opportunity to be heard, in violation of fundamental princi-
ples of procedure of the Member State in which recognition is sought [...].”

Under the regulation, jurisdiction is determined on the basis of the child’s
habitual residence, with several limited exceptions, including the child’s best
interests (Articles 8, 12 and 15 of Brussels Il bis).

Under CoE law, the ECtHR affirms that the family is the natural environment
for the growth and well-being of children. However, where the family cannot
provide the child with the requisite care and protection, removal to an alterna-
tive care setting may be required. Such removal interferes with the respect for
family life. The ECtHR has explained that in most cases the placement of a child
in alternative care should be intended as a temporary measure and that the
child must ultimately be reunited with his/her family in fulfilment of the right
to respect for private and family life under Article 8 of the ECHR.2%

Although the ECHR does not impose any specific duty on states to provide
children with care and protection, Article 17 of the ESC requires that states
“take all appropriate and necessary measures designed to provide protection
and special aid from the state for children and young persons temporarily or
definitively deprived of their family’s support”.208

207 ECtHR, K.A. v. Finland, No. 27751/95, 14 January 2003. The Committee of Ministers of the Coun-
cil of Europe has endorsed this approach in its Recommendation on the rights of children living
in residential institutions, adopted on 16 March 2005.

208 Council of Europe, European Social Charter (revised), CETS No. 163, 1996, Art. 17 (1) c.
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6.2. Placing children in alternative care

Key points

- Under the CoE law, placing a child in alternative care should be provided for by law,
pursue a legitimate aim and be necessary in a democratic society. Relevant and suffi-
cient reasons must be put forward by the competent authority.

- Under CoE law, the decision-making process must follow certain procedural safeguards.

Under CoE law,?* the child’s placement in alternative care is only compatible
with Article 8 of the ECHR when it is in accordance with the law, pursues a le-
gitimate aim (such as the protection of the child’s best interests) and is consid-
ered necessary in a democratic society. This last aspect requires that the courts
give reasons that are both relevant and sufficient to support the means used to

pursue the desired aim.

Example: In Olsson v. Sweden (No. 1),%° the applicants complained about
the decision to place their three children into care. Finding that the care
decision fell within the state’s margin of appreciation, the ECtHR focused
on the manner in which the care order was implemented. According to
the Court, the care decision should have been regarded as a temporary
measure, to be discontinued as soon as circumstances permitted, given
that adoption was not being considered. Measures taken should thus have
been consistent with the ultimate aim of reuniting the natural family. In
this light, the ECtHR noted that the national authorities had placed the chil-
dren in separate foster homes, at a significant distance from each other
and their parents. Although the authorities had acted in good faith in im-
plementing the care order, the Court noted that it was unacceptable for
administrative difficulties, such as the lack of appropriate foster families
or placements, to determine where the children would be placed. In such
a fundamental area as respect for family life, such considerations could not
be allowed to play more than a secondary role. Thus, in finding a violation

209 The placement of children in alternative care has also been a topic of political debate in the CoE

for many years. See for instance the Committee of Ministers Resolution (77) 33 on the place-
ment of children, adopted on 3 November 1977.

210 ECtHR, Olsson v. Sweden (No. 1), No. 10465/83, 24 March 1988.
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of Article 8 of the ECHR, the ECtHR stated that the measures taken by the
authorities in the implementation of the care order were not supported
by sufficient reasons to render them proportionate to the legitimate aim
pursued under Article 8.

More recently, the ECtHR considered the merits of decisions to place children in
alternative care under Article 8 of the ECHR.

Example: In Wallovd and Walla v. the Czech Republic* the applicants
complained about the placement of their five children in two separate
children’s homes due to their poor housing situation. Custody of the
children was given to the children’s homes in 2002 on the basis of the
parents’ economic instability and the care orders were later lifted when
their economic and housing situation improved. The ECtHR found that
the underlying reason for the decision to place the children in care had
been a lack of suitable housing and as such a less drastic measure could
have been used to address their situation. Under Czech law, there was
a possibility to monitor the family’s living and hygiene conditions, and to
advise them on how to improve their situation, but this option was not used.
While the reasons given for placing the children in care were relevant, they
were not sufficient, and the authorities did not make enough efforts to help
the applicants overcome their difficulties through alternative measures. In
concluding that there had been a violation of Article 8 of the ECHR, the Court
also took note of the conclusions of the UN Committee on the Rights of the
Child, which observed that the principle of primary consideration of the best
interests of the child was still not adequately defined and reflected in all
Czech legislation, court decisions and policies affecting children.

Example: In Saviny v. Ukraine,?? the applicants’ children were placed in
care due to the parents’ lack of financial means and the domestic court’s
conclusion that their personal qualities endangered their children’s lives,
health and moral upbringing. In assessing the case, the ECtHR questioned
the adequacy of the evidence on which the domestic authorities had
based their findings and considered that there was insufficient information
available on the extent of social assistance made available. This would

211 ECtHR, Wallova and Walla v. the Czech Republic, No. 23848/04, 26 October 2006 (available in
French).

212 ECtHR, Saviny v. Ukraine, No. 39948/06, 18 December 2008.
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have been pertinent in evaluating whether the authorities had discharged
the duty to keep the family together and whether they had sufficiently
explored the effectiveness of less drastic alternatives before seeking to
separate the children from their parents. Furthermore, at no stage of the
proceedings had the children been heard by the judges. In sum, although
the reasons given by the national authorities for removal of the applicants’
children were relevant, they were not sufficient to justify such a serious
interference with the applicants’ family life. Therefore, the Court found
that there had been a violation of Article 8 of the ECHR.

The ECtHR requires under Article 8 of the ECHR that decision-making concerning
respect for family life must adhere to certain procedural safeguards. It states
that the decision-making process (administrative and judicial proceedings)
leading to measures of interference with family life must be fair and afford
due respect to the interests protected by Article 8. What is considered under
Article 8 is whether “the parents have been involved in the decision-making
process [...] to a degree sufficient to provide them with [a] requisite protection
of their interests”.?" This includes keeping them informed about developments,
ensuring that they can participate in decisions made about them?™ and, in
certain circumstances, hearing from the children concerned.?®

Example: In B. v. Romania (No. 2),%'¢ the applicant had been diagnosed
with paranoid schizophrenia and taken by the police on a number of occa-
sions to psychiatric institutions for treatment. Her children no longer lived
with her and were placed in a care home because of their mother’s illness.
The ECtHR had to examine whether, having regard to the serious nature of
the decisions to be taken as regards placing children into care, the deci-
sion-making process, seen as a whole, provided the parents to a sufficient
degree with the requisite protection of their interests. In that connection,
the Court observed that the applicant, who was suffering from a severe
mental disorder, had not been assigned either a lawyer or a guardian ad
litem to represent her during the proceedings, so that it had been impos-
sible for her to take part in the decision-making process concerning her

213 ECtHR, W. v. the United Kingdom, No. 9749/82, 8 July 1987, para. 64.
214 ECtHR, McMichael v. the United Kingdom, No. 16424/90, 24 February 1995.

215 ECtHR, B. v. Romania (No. 2), No. 1285/03, 19 February 2013; ECtHR, B.B. and F.B. v. Germany,
Nos. 18734/09 and 9424/11, 14 March 2013.

216 ECtHR, B. v. Romania (No. 2), No. 1285/03, 19 February 2013.
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minor children. In addition, the applicant’s situation and the situation of
her children had been examined by a court on only two occasions over
a period of 12 years before both children had reached majority, and there
was no evidence of reqular contact between social workers and the appli-
cant, which may otherwise have provided suitable means of representing
her views to the authorities. In light of these facts, the Court concluded
that the decision-making process around her children’s placement in care
had not adequately protected her interests, and that there had thus been
a violation of her rights under Article 8 of the ECHR.

Example: In B.B. and F.B. v. Germany,?” following allegations from the
applicants’ 12-year-old daughter that she and her eight-year-old brother
had been repeatedly beaten by their father, the parental rights in respect
of the two children were transferred to the Youth Court and the children
were placed in a children’s home. The District Court made a full order
transferring parental authority from the applicants to the Youth Office,
reaching its decision on the basis of direct evidence from the children.
About a year later, at the first subsequent meeting with their parents,
the daughter admitted that she had lied about having been beaten, and
the children were eventually returned to their parents. In considering
the applicants’ complaint that the authorities had failed to adequately
examine the relevant facts, the ECtHR emphasised that mistaken
assessments by professionals did not necessarily mean that measures
taken would be incompatible with Article 8 of the ECHR. The placement
decision could only be assessed in light of the situation as presented to the
domestic authorities at the time. In the ECtHR’s assessment, the fact that
the District Court had relied only on the statements of the children, while
the applicants had submitted statements from medical professionals who
had not noticed any signs of ill-treatment, combined with the fact that the
Court of Appeal had not re-examined the children, were significant. As the
children were in a safe placement at the time of the full hearing, there
had been no need for haste, and the courts could have established an
investigation into the facts of their own motion, which they failed to do. In
sum, the German courts failed to give sufficient reasons for their decision
to withdraw the applicants’ parental authority, in breach of Article 8 of
the ECHR.

217 ECtHR, B.B. and F.B. v. Germany, Nos. 18734/09 and 9424/11, 14 March 2013.
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Even when placed in alternative care, children retain the right to maintain con-
tact with their parents. This right has been recognised under the ECHR,?'® as the
ECtHR holds that mutual contact between parents and children is a fundamen-
tal part of family life under Article 8. Given that placement in alternative care
should normally be a temporary measure, maintaining family relationships is
essential to ensure the successful return of the child to his/her family.?" Un-
der the ECHR, positive duties flow from these principles, as illustrated by the

following cases.

Example: In T. v. the Czech Republic,??° the ECtHR considered whether
the rights of a father and daughter (applicants) had been violated by the
placement of the child in care and the failure of the authorities to support
contact between them. The child had been placed in a specialist institu-
tion after the death of her mother and after the father’s applications for
custody of his daughter had been denied due to concerns about his per-
sonality. Further requests to spend holidays with his daughter were denied
and a therapeutic centre concluded that the visits were not beneficial to
the child as she was afraid of him, at which time all contact was termi-
nated. Later on, the courts decided that contact between the two appli-
cants should only take place in writing, in accordance with the wishes of
the child. The ECtHR emphasised inter alia a child’s interests in maintaining
ties with his/her family, except in particularly extreme cases where this
would not be in the child’s best interest. In examining the decision to place
the child into care, the ECtHR noted with approval that the domestic au-
thorities had given careful consideration to their decision, which was made
after hearing expert psychological and psychiatric opinions as well as tak-
ing into account the wishes of the child. There had thus been no violation
of Article 8 of the ECHR in relation to the decision to place the child in care.
However, the Court went on to find that Article 8 had been violated as
a result of the restrictions imposed on the contact between the applicants,
in particular due to the lack of oversight of decisions by the child’s resi-
dential institution to deny contact, given that these decisions ultimately
reduced the chances of family reunification.

218 ECtHR, Olsson v. Sweden (No. 1), No. 10465/83, 24 March 1988.
219 ECtHR Eriksson v. Sweden, No. 11373/85, 22 June 1989.
220 ECtHR, T. v. the Czech Republic, No.19315/11, 17 July 2014 (available in French).
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Example: In K.A. v. Finland,?*" the applicant’s children were placed in al-
ternative care due to allegations that they were being sexually abused.
During the children’s placement in care, little contact took place between
them and their parents and little effort was made to plan for their reuni-
fication. Examining the case, the ECtHR noted that the state has a positive
duty to facilitate family reunification as soon as reasonably feasible, taking
into account the duty to protect the best interests of the child. According to
the ECtHR, the severe restrictions on the applicant’s right to visit his chil-
dren reflected the social welfare authority’s intention to strengthen the
ties between the children and the foster family, rather than to reunite the
original family. This was made notwithstanding a noted improvement in
the father’s circumstances. Accordingly, there was a violation of Article 8
of the ECHR.

6.3. Adoption

Key points

- Adoption ensures alternative care for children who cannot remain with their biological
families.

+ The best interests of the child must be the paramount consideration in adoption.

+ There is no right to adopt under EU or CoE law, but the adoption process must adhere
to certain criteria to ensure that it is in the best interests of the child.»»

Under international law, the best interests of the child must be the paramount
consideration in cases of adoption. Aside from the best interests principle,
other general principles of the CRC also guide and inform its implementation
in the context of adoption: non-discrimination, the right to life, survival and
development and respect for children’s views.??* Of particular relevance is

221 ECtHR, K.A. v. Finland, No. 27751/95, 14 January 2003.

222 On theinterest of the child to know his/her origins in the context of adoption, see Chapter 4.

223 CRC, Arts. 2, 3, 6 and 12. See also, UN, Committee on the Rights of the Child (2010), Treaty-spe-
cific quidelines regarding the form and content of periodic reports to be submitted by States
Parties under Article 44, paragraph 1(b), of the Convention on the Rights of the Child, UN
Doc. CRC/C/58/Rev.2, 23 November 2010, paras. 23-27.
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the UN Committee on the Rights of the Child’s General Comment No. 14 on
the “right of the child to have his or her best interests taken as a primary
consideration”.?24

Similarly, one of the objectives of the Hague Convention on Protection of Chil-
dren and Co-operation in respect of Intercountry Adoption is to “to establish
safeguards to ensure that intercountry adoptions take place in the best inter-
ests of the child and with respect for his or her fundamental rights as recog-
nised in international law”.22>

Under EU law, the rights and associated legal obligations in Article 24 of the
EU Charter of Fundamental Rights are applicable to adoption in so far as it is
addressed by the EU.

Under CoE law, the right to respect for family life as expressed in Article 8 of
the ECHR is applicable and relied on in adoption cases. There are also two spe-
cific CoE conventions on this subject: the European Convention on the Adoption
of Children??¢ and the European Convention on the Adoption of Children (re-
vised).??” These instruments require a child rights-based approach to adoption.
The European Convention on the Adoption of Children (revised), for instance,
states that “[t]he competent authority shall not grant an adoption unless it is
satisfied that the adoption will be in the best interests of the child”.??® Like-
wise, the ECtHR emphasises that the best interests of the child may override
those of the parent in certain circumstances, including in adoption.??° The Euro-
pean Convention on the Adoption of Children (revised) also requires that adop-
tion should not be granted by the competent authority without “the consent of
the child considered by law as having sufficient understanding”.?>° Moreover,
the child not deemed to understand this shall “as far as possible, be consulted

224 UN Committee on the Rights of the Child (2013), General comment No. 14 (2013) on the right of
the child to have his/her best interests taken as a primary consideration, CRC /C/GC/14, Art. 3,
para. 1.

225 Hague Conference on private international law, The Hague Convention on Protection of Children
and Cooperation in respect of Intercountry Adoption, 29 May 1993, Art. 1(a).

226 Council of Europe, European Convention on the Adoption of Children (Revised), CETS No. 202, 2008.
227 Ibid. This Convention opened for signature in 2008 and came into force in 2011.

228 Ibid., Art. 4 (1).

229 ECtHR, Pini and Others v. Romania, Nos. 78028/01 and 78030/01, 22 June 2004.

230 Council of Europe, European Convention on the Adoption of Children (Revised), CETS No. 202,
2008, Art. 5 (1) b.
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and his or her views and wishes shall be taken into account having regard to
his or her degree of maturity”.?>'

Example: In Pini and Others v. Romania,?*? two Italian couples complained
about the failure of the Romanian authorities to execute the decision of
a Romanian court concerning their adoption of two Romanian children. In
breach of court orders, the private institution in which the children resided
in Romania had refused to hand them over to the applicants. The ECtHR
held that the relationship between the applicants and their adopted chil-
dren fell within the scope of family life under Article 8 of the ECHR, even
though they had never lived together or established emotional ties. Con-
sidering the case, the ECtHR interpreted Article 8 in light of the CRC and the
Hague Convention in finding that the positive obligation on the authorities
to enable the applicants to establish family ties with their adopted children
was circumscribed by the best interests of the child.?*? In this regard, it
held that the child’s interests may, depending on their nature and serious-
ness, override those of the parent. Furthermore, in finding that there was
no violation of Article 8, the Court emphasised that in a relationship based
on adoption it is important that the child’s interests should prevail over
those of the parents, since adoption meant providing a child with a family,
not a family with a child.?**

Example: In Kearns v. France,?* the ECtHR found it compatible with
the ECHR that an Irish woman, who had placed her child for adoption in
France, could not revoke her formal consent to adoption after the expiry
of a two-month period. The ECtHR first underlined that the national
authorities’ refusal of the request for the child’s return pursued the
legitimate aim of protecting the rights and freedoms of others, in this case
the child.?¢ In relation to the imposition of a time-limit for the withdrawal
of consent, the French law sought to strike a fair balance and ensure
proportionality between the conflicting interests of the biological mother,
the child and the adoptive family. In this process, the child’s best interests

231 Ibid., Art. 6.

232 ECtHR, Pini and Others v. Romania, Nos. 78028/01 and 78030/01, 22 June 2004.
233 Ibid., para. 155.

234 |bid., para. 156.

235 ECtHR, Kearns v. France, No. 35991/04, 10 January 2008.

236 Ibid., para. 73.
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had to be paramount.?®” From the evidence presented to the Court, it was
in the child’s best interests to enjoy stable relations within a new family
as quickly as possible and all of the necessary steps had been taken to
ensure that the applicant understood the precise implications of her action.
In light of these considerations, the Court held that France had not failed in
its positive obligations towards the applicant under Article 8 of the ECHR.

The ECtHR also affirms that decision-making about adoption must take place in
a manner consistent with the prohibition of discrimination established in Arti-
cle 14 of the ECHR. In particular, the ECtHR considered whether the applicants’
exclusion from eligibility to adopt on the grounds of either sexual orientation
or age was compatible with Article 14, in conjunction with Article 8. In doing
so, it reaffirms that the duty to take proportionate action with a view to pro-

tecting the best interests of the child is of central importance.

Example: In Schwizgebel v. Switzerland,?*® the applicant, a single
47-year-old woman, was unable to adopt a second child given the age gap
between her and the child she wished to adopt. The applicant claimed to
be a victim of discrimination on the grounds of age. The ECtHR considered
that the denial of authorisation to receive a child with a view to adop-
tion in the applicant’s case pursued the legitimate aim of protecting the
well-being and rights of the child.?** Given the lack of European consen-
sus concerning the right to adopt as a single parent, the lower and upper
age-limits for adopters and the age-difference between the adopter and
the child, and the state’s consequent broad margin of appreciation in this
area as well as the need to protect children’s best interests, the refusal to
authorise the placement of a second child did not contravene the propor-
tionality principle.?*® The Court therefore found that the justification given
by the government appeared objective and reasonable and that the differ-
ence in treatment complained of had not been discriminatory within the
meaning of Article 14 of the ECHR.

237 Ibid., para. 79.
238 ECtHR, Schwizgebel v. Switzerland, No. 25762/07, 10 June 2010.
239 Ibid., para. 86.
240 Ibid., para. 97.
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Example: The case of E.B. v. France?' concerns the refusal of the national
authorities to grant approval for the purposes of adoption to the applicant,
a lesbian living with her partner who sought to adopt as a single person.?*
The Court reiterated that Article 8 of the ECHR did not in itself confer a right
to found a family or adopt. However, a discrimination complaint could fall
within the broader scope of a particular right, even if the issue in question
did not relate to a specific entitlement granted by the ECHR.?** Given
that French law allowed single persons to adopt, such a right could not
be denied to an individual on discriminatory grounds. As established by
domestic courts, the applicant presented undoubted personal qualities and
an aptitude for bringing up children, which were assuredly in the child’s
best interests, a key notion in the relevant international instruments.?**
The Court formed the view that the applicant’s sexual orientation played
a determinative role in the refusal of the authorities to allow her to adopt,
amounting to discriminatory treatment by comparison to other single
individuals who were entitled to adopt under national law.?*>

Example: The case of Gas and Dubois v. France®*s concerns the question of
whether same-sex couples should have an equal right to second-parent
adoption as heterosexual couples. The applicants were a same-sex couple
who had entered into a civil partnership. Together they had brought up
a daughter, who was conceived by artificial insemination and borne by
one of them in 2000. The other partner’s application for a simple adoption
was rejected on the grounds that the adoption would deprive the child’s
biological mother of her parental rights, which would run counter to both
the applicant’s intentions and the child’s best interests. Under French
law, the only situation in which a simple adoption does not result in the
removal of the biological parents’ rights in favour of the adoptive parent
is when an individual adopts his/her spouse’s child. The applicants
alleged that they had been discriminated against compared with both
married and unmarried heterosexual couples. Examining whether they
had been discriminated against compared with a married couple, the

241 ECtHR, E.B. v. France [GC], No. 43546/02, 22 January 2008.
242 |bid., para. 49.
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ECtHR concluded that marriage conferred a special status, giving rise to
social, personal and legal consequences; for that reason, the applicants
could not be said to be in a relevantly similar situation to married couples.
Concerning the comparison with unmarried couples of opposite sex,
the Court concluded that a comparable heterosexual couple in a civil
partnership would also have their application for a simple adoption refused
under the provisions of French law. The ECtHR consequently concluded that
there had been no difference in treatment based on sexual orientation and
thus no violation of the applicants’ Convention rights.

Example: The case of X and Others v. Austria®¥’ concerns a complaint from
3 same-sex couple that it had been discriminated against in comparison
with different-sex couples as regards second-parent adoption. The first
and third applicants were in a stable relationship and the first applicant
sought to adopt the second applicant, who was the son of the third
applicant. As in Gas and Dubois, the ECtHR rejected the notion that the
applicants were in an analogous position to a married couple in which
one spouse wants to adopt the child of the other spouse. However, the
ECtHR accepted that the applicants were in a comparable situation to
an unmarried heterosexual couple. While second-parent adoption for
unmarried heterosexual couples is permissible under Austrian law, the
Austrian Civil Code provides that anyone who adopts a child would replace
the biological parent of the same sex, meaning that second-parent
adoption for same-sex couples is a legal impossibility. The Court concluded
that in such circumstances there had been a difference in treatment
of the applicants on the grounds of their sexual orientation and that no
sufficiently weighty and convincing reasons had been advanced by
the Government, in breach of Article 14 in conjunction with Article 8 of
the ECHR.

Finally, the ECtHR also focuses its attention on the merits of abiding by the
spirit and purpose of international law with respect to decision-making about

adoption.

247 ECtHR, X and Others v. Austria [GC], No. 19010/07, 19 February 2013.
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Example: In Harroudj v. France,?*® the French authorities refused the appli-
cant’s request for the full adoption of an Algerian girl who had been aban-
doned at birth and placed in the applicant’s care under kafala - guardian-
ship under Islamic law. The reasons for such a refusal were the fact that
the French Civil Code does not allow for the adoption of a child whose
adoption would be prohibited under the law of his/her country of origin
(which is the case for Algerian law), and the fact that kafala already gave
the applicant parental authority allowing her to take decisions in the child’s
best interests. A subsequent appeal was rejected on the basis that the
domestic law was consistent with the Hague Convention on the Protec-
tion of Children and Co-operation in Respect of Intercountry Adoption and
that Article 20 of the CRC recognised kafala as being on a par with adop-
tion in preserving the child’s best interests. In examining the applicant’s
complaint, the ECtHR recalled the principle that, once a family tie is estab-
lished, the state has to act in @ manner calculated to enable that tie to be
developed and establish legal safequards that render possible the child’s
integration in the family, as well as the need to interpret the ECHR harmo-
niously with the general principles of international law. In its assessment,
the ECtHR underlined the French courts’ concern to abide by the spirit and
purpose of international conventions, including the UN Convention on the
Rights of the Child. Kafala was recognised under French law and the ap-
plicant was allowed to exercise parental authority and take decisions in
the child’s interest. It was open to her, for example, to draw up a will in
the